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CHAPTER 664

An act to add Chapter 4 (commencing with Section 71080) to Part 2
of Division 34 of the Public Resources Code, relating to environmental
quality.

[Approved by Governor October 2, 2003. Filed with
Secretary of State October 3, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Chapter 4 (commencing with Section 71080) is added
to Part 2 of Division 34 of the Public Resources Code, to read:

CHAPTER 4. ENVIRONMENTAL PROTECTION INDICATORS FOR
CALIFORNIA

71080. The Legislature finds and declares the following:

(a) Traditionally, many of California’s environmental programs have
assessed their performance using measures of activity, including, for
example, the number of permits granted or regulatory standards adopted.
Addressing the complex environmental challenges of the 21st century
will require new approaches that rely on better information from
objective and scientifically based environmental indicators. Over the
years, substantial efforts have been devoted toward this end, yet
historically there have been very few meaningful, objective measures
with which to determine the environmental impacts of these efforts.

(b) The California Environmental Protection Agency has made a
commitment to move away from measures of activity, and instead focus
on measurable environmental results to judge program performance. To
support this commitment, the California Environmental Protection
Agency established the Environmental Protection Indicators for
California (EPIC) Project in 2000, and charged EPIC with developing
and maintaining a comprehensive set of environmental indicators,
which are scientific measurements of environmental conditions and
trends. To ensure that the development of indicators was based on sound
science, the California Environmental Protection Agency designated its
Office of Environmental Health Hazard Assessment to lead the effort.
The California Environmental Protection Agency, working in
partnership with the Resources Agency and in cooperation with the
Department of Health Services, released a report containing the initial
set of 84 environmental indicators in April 2002.

(c) Objective and scientifically based environmental indicators
improve our understanding of the environment and how human
activities and other factors can influence it. The indicators establish a



5106 STATUTES OF 2003 [Ch. 664]

scientific basis for evaluating the effectiveness of environmental
programs and identifying the need for specific actions to improve
environmental conditions throughout the state and the disproportionate
impact on low-income communities and communities of color.
Decisions to create, modify, or eliminate California Environmental
Protection Agency policies and programs need to be driven by
information reflected by environmental indicators; and, to the extent
feasible, budget decisions should include a reference as to how the
proposed change is intended to impact a relevant environmental
indicator.

(d) To ensure the credibility of objective and scientifically based
environmental indicators, a qualified scientific body with expertise in
environmental and public health protection should provide input into the
selection and development of the indicators.

(e) To ensure the relevance of the environmental indicators, input
should be sought from a broad range of stakeholders.

(f) It is the intent of the Legislature that the Secretary for
Environmental Protection, the Secretary of the Resources Agency, and
the Director of the Department of Health Services in conjunction with
the boards, departments, and offices in their respective agencies, use
environmental indicators, where applicable, in the development of the
budget proposals for the 2005-06 fiscal year and each fiscal year
thereafter.

71081. (a) Beginning on July 1, 2004, to the extent that funds are
appropriated by the Legislature for this purpose, the office, on behalf of
the office of the secretary, shall develop and maintain a system of
environmental indicators. The office shall develop and maintain the
system to meet all of the following objectives for using environmental
indicators:

(1) Provide policymakers and the public with an improved
understanding of the condition of the state’s environment and the effects
of the release of contaminants on public health and the environment.

(2) Provide policymakers and the public with information to evaluate
the effectiveness of the agency’s programs in improving environmental
quality and protecting public health throughout the state, including
environmental quality and public health in low-income communities
and communities of color.

(3) Assist in the development and modification of agency programs,
plans, and policies as environmental conditions change over time.

(4) Assist the agency in making budget decisions that address the
most significant environmental concerns.

(b) The following definitions apply to this section:

(1) “Agency” means the California Environmental Protection
Agency.
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(2) “Environmental indicator’” means an objective and scientifically
based measure that represents information on environmental conditions,
releases of contaminants into the environment, or the effects of those
releases.

(3) “Office” means the Office of Environmental Health Hazard
Assessment.

(4) “Secretary” means the Secretary for Environmental Protection.

(c) The secretary shall submit a report on the environmental
indicators developed pursuant to this chapter to the Governor and the
Legislature on or before January 1, 2006, and by January 1 every two
years thereafter. The report shall include a discussion as to the manner
in which the environmental indicators are being used by the agency to
meet the objectives set forth in subdivision (a). The office shall make the
report available to the public on its Web site. The office shall include on
its Web site any additional relevant information in support of those
environmental indicators and shall update that information posted on the
Web site as new information becomes available.

(d) The office shall be the lead agency for developing new
environmental indicators, for modifying, deleting, and updating
existing environmental indicators, and for developing and maintaining
an environmental indicator database. The office shall lead an
intra-agency workgroup, consisting of representatives from each of the
boards, departments, and offices within the agency. The office shall
consult with the intra-agency workgroup in developing and maintaining
the environmental indicators, program planning, policy formulation,
and other decisionmaking processes, and in drafting the report required
under subdivision (c).

(e) In developing and maintaining the environmental indicators, the
office shall consult with the Resources Agency, the State Department of
Health Services, and other state agencies as appropriate.

(f) The office may utilize information for indicators that is not
collected by other boards and departments within the agency and may
identify and establish new indicators.

(h) In implementing this section, the office may hold public meetings
to receive comments from a broad range of stakeholders, including, but
not limited to, local government, the regulated community,
nongovernmental organizations, and other groups with an interest in
environmental issues.

(i) The office shall consult with the scientific review panel
established pursuant to Section 50.8 of the Labor Code for the purpose
of establishing, updating, and evaluating environmental indicators.

(j) The secretary shall periodically assess the ability of the
environmental indicators system to meet each of the objectives cited in
subdivision (a) and the ability of the system to support the development
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and implementation of the agencywide environmental justice strategy
pursuant to Section 71113.

71082. (a) As appropriate, a budget change proposal submitted to
the Legislature by a board, department, or office within the California
Environmental Protection Agency or the Resources Agency shall
describe how the proposal would affect any applicable “Type I”
environmental indicator. To the extent that a budget change proposal
relates to a “Type II"” or “Type III”” environmental indicator, the budget
change proposal shall reference what data collection and further analysis
is needed before the environmental status or trend that is the subject of
the indicator may be presented.

(b) A board, department, or office within the California
Environmental Protection Agency shall explain how its bond programs
relate to or affect environmental indicators.

CHAPTER 665

An act to amend Sections 33541, 51226.4, and 60041 of the Education
Code, to amend Sections 40507, 42622, 42645, and 42647 of, and to add
Part 4 (commencing with Section 71300) to Division 34 of, to repeal
Section 42603 of, the Public Resources Code, relating to environmental
education.

[Approved by Governor October 2, 2003. Filed with
Secretary of State October 3, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 33541 of the Education Code is amended to
read:

33541. (a) The State Board of Education and the department shall
revise, as necessary, the framework in science to include the necessary
elements to teach environmental education, including, but not limited to,
all of the following topics:

(1) Integrated waste management.

(2) Energy conservation.

(3) Water conservation and pollution prevention.

(4) Air resources.

(5) Integrated pest management.

(6) Toxic materials.

(7) Wildlife conservation and forestry.

(b) The Office of Education and the Environment of the California
Integrated Waste Management Board, established pursuant to Part 4
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(commencing with Section 71300) of Division 34 of the Public
Resources Code, shall provide the State Board of Education and the
department with available environmental information and materials to
aid in implementing subdivision (a).

(c) Any recommended revisions in reference to the course
requirements in science shall not be implemented until the
commencement of the appropriate curriculum framework adoption
cycle subsequent to the revision.

SEC. 2. Section 51226.4 of the Education Code is amended to read:

51226.4. (a) For purposes of this section, the following definitions
shall apply:

(1) “Office” means the Office of Education and the Environment of
the California Integrated Waste Management Board, established
pursuant to Part 4 (commencing with Section 71300) of Division 34 of
the Public Resources Code.

(2) “Pilot program” means the Environmental Ambassador Pilot
Program established pursuant to this section.

(b) The office shall establish the Environmental Ambassador Pilot
Program, which shall conclude June 30, 2005.

(c) The office shall establish the pilot program to facilitate the
utilization of environmental education as a means to environmental
action. The office shall include, in the pilot program, but is not limited
to, the development, support, and promotion of all of the following:

(1) Development of sustainable elementary and secondary school
programs for environmental systems and environmental science and
technology, including school gardens using composted materials.

(2) Coordinated instructional resources and strategies with onsite
conservation efforts with active pupil participation, including energy
audits and conservation.

(3) Service-learning partnerships, in which schools and communities
work to provide real world experiences to pupils in areas of the
environment and resource conservation, including education projects
developed and implemented by pupils to encourage others to utilize
integrated waste management concepts.

(4) Assessment of the impact to participating pupils and schools of
the pilot program, to the extent feasible, on pupil achievement and
resource conservation.

(d) The office shall use findings and results of the pilot program to
develop and further refine the unified education strategy established by
the office pursuant to Part 4 (commencing with Section 71300) of
Division 34 of the Public Resources Code.

(e) On or before June 30, 2005, the office shall prepare and submit a
report to the Governor and the Legislature on the results of the pilot
project.
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(f) This section shall remain in effect only until January 1, 2007, and
as of that date is repealed, unless a later enacted statute, that is enacted
before January 1, 2007, deletes or extends that date.

SEC. 2.5. Section 60041 of the Education Code is amended to read:

60041. When adopting instructional materials for use in the schools,
governing boards shall include only instructional materials which
accurately portray, whenever appropriate:

(a) The education principles for the environment as set forth in
subdivision (b) of Section 71300 of the Public Resources Code.

(b) Humanity’s place in ecological systems and the necessity for the
protection of our environment.

(c) The effects on the human system of the use of tobacco, alcohol,
narcotics and restricted dangerous drugs as defined in Section 11032 of
the Health and Safety Code, and other dangerous substances.

SEC. 3. Section 40507 of the Public Resources Code is amended to
read:

40507. (a) On or before March 1 of each year, the board shall file
an annual report with the Legislature highlighting significant programs
or actions undertaken by the board to implement programs pursuant to
this division during the prior calendar year. The report shall include, but
is not limited to, the information described in subdivision (b).

(b) Commencing January 1, 1997, the board shall file annual progress
reports with the Legislature covering the activities and actions
undertaken by the board in the prior fiscal year. The board shall prepare,
and may electronically file with the Legislature, the progress reports
throughout the calendar year, as determined by the board, on the
following programs:

(1) The local enforcement agency program.

(2) The research and development program.

(3) The public education program.

(4) The market development program.

(5) The used oil program.

(6) The planning and local assistance program.

(7) The site cleanup program.

(c) The progress report shall specifically include, but is not limited to,
all of the following information:

(1) Pursuant to paragraph (1) of subdivision (b), the status of the
certification and evaluation of local enforcement agencies pursuant to
Chapter 2 (commencing with Section 43200) of Part 4.

(2) Pursuant to paragraph (2) of subdivision (b), all of the following
information:

(A) The results of the research and development programs
established pursuant to Chapter 13 (commencing with Section 42650)
of Part 3.
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(B) A report on information and activities associated with the
establishment of the Plastics Recycling Information Clearinghouse,
pursuant to Section 42520.

(C) A report on the progress in implementing the monitoring and
control program for the subsurface migration of landfill gas established
pursuant to Section 43030, including recommendations, as needed, to
improve the program.

(D) A report on the comparative costs and benefits of the recycling
or conversion processes for waste tires funded pursuant to Chapter 17
(commencing with Section 42860) of Part 3.

(3) Pursuant to paragraph (3) of subdivision (b), all of the following
information:

(A) A review of actions taken by the board to educate and inform
individuals and public and private sector entities who generate solid
waste on the importance of source reduction, recycling, and composting
of solid waste, and recommendations for administrative or legislative
actions which will inform and educate these parties.

(B) A report on the effectiveness of the public information program
required to be implemented pursuant to Chapter 12 (commencing with
Section 42600) of Part 3, including recommendations on administrative
and legislative changes to improve the program.

(C) A report on the status and effectiveness of school district source
reduction and recycling programs implemented pursuant to Chapter
12.5 (commencing with Section 42620) of Part 3, including
recommendations on administrative and legislative changes to improve
the program’s effectiveness.

(D) A report on the effectiveness of the integrated waste management
educational program and teacher training plan implemented pursuant to
Part 4 (commencing with Section 71300) of Division 34, including
recommendations on administrative and legislative changes which will
improve the program.

(E) A summary of available and wanted materials, a profile of the
participants, and the amount of waste diverted from disposal sites as a
result of the California Materials Exchange Program established
pursuant to subdivision (a) of Section 42600.

(4) Pursuant to paragraph (4) of subdivision (b), all of the following
information:

(A) A review of market development strategies undertaken by the
board pursuant to this division to ensure that markets exist for materials
diverted from solid waste facilities, including recommendations for
administrative and legislative actions which will promote expansion of
those markets. The recommendations shall include, but not be limited
to, all of the following:
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(i) Recommendations for actions to develop more direct liaisons with
private manufacturing industries in the state to promote increased
utilization of recycled feedstock in manufacturing processes.

(i1) Recommendations for actions which can be taken to assist local
governments in the inclusion of recycling activities in county overall
economic development plans.

(iii)) Recommendations for actions to utilize available financial
resources for expansion of recycling industry capacity.

(iv) Recommendations to improve state, local, and private industry
product and material procurement practices.

(B) Development and implementation of a program to assist local
agencies in the identification of markets for materials that are diverted
from disposal facilities through source reduction, recycling, and
composting pursuant to Section 40913.

(C) A report on the Recycling Market Development Zone Loan
Program provided for in subdivision (c) of Section 42010), pursuant to
subdivision (f) of Section 42010.

(D) A report on implementation of the Compost Market Program
pursuant to Chapter 5 (commencing with Section 42230) of Part 3.

(E) A report on the progress in developing and implementing the
comprehensive Market Development Plan, pursuant to Article 2 of
Chapter 1 (commencing with Section 42005) of Part 3.

(F) The number of retreaded tires purchased by the Department of
General Services during the prior fiscal year pursuant to Section 42414.

(G) The results of the study performed in consultation with the
Department of General Services pursuant to Section 42416 to determine
if tire retreads, procured by the department, have met all quality and
performance criteria of a new tire, including any recommendations to
expand, revise, or curtail the program.

(H) The number of recycled lead-acid batteries purchased during the
prior fiscal year by the Department of General Services pursuant to
Section 42443.

(I) A list of established price preferences for recycled paper products
for the prior fiscal year pursuant to paragraph (1) of subdivision (c) of
the Public Contract Code.

(J) A report on the implementation of the white office paper recovery
program pursuant to Chapter 10 (commencing with Section 42560) of
Part 3.

(5) Pursuant to paragraph (5) of subdivision (b), both of the following
information:

(A) A report on the annual audit of the used oil recycling program
established pursuant to Chapter 4 (commencing with Section 48600) of
Part 7.
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(B) A summary of industrial and lubricating oil sales and recycling
rates, the results of programs funded pursuant to Chapter 4 (commencing
with Section 48600) of Part 7, recommendations, if any, for statutory
changes to the program, including changes in the amounts of the
payment required by Section 48650 and the recycling incentive, and
plans for present and future programs to be conducted over the next two
years.

(6) Pursuant to paragraph (6) of subdivision (b), all of the following
information:

(A) The development by the board of the model countywide or
regional siting element and model countywide or regional agency
integrated waste management plan pursuant to Section 40912, including
its effectiveness in assisting local agencies.

(B) The adoption by the board of a program to provide assistance to
cities, counties, or regional agencies in the development and
implementation of source reduction programs pursuant to subdivision
(b) of Section 40912.

(C) The development by the board of model programs and materials
to assist rural counties and cities in preparing city and county source
reduction and recycling elements pursuant to Section 40914.

(D) A report on the number of tires that are recycled or otherwise
diverted from disposal in landfills or stockpiles.

(E) A report on the development and implementation of
recommendations, with proposed implementing regulations, for
providing technical assistance to counties and cities that meet criteria
specified in Section 41782, so that those counties and cities will be able
to meet the objectives of this division. The recommendations shall,
among other things, address both of the following matters:

(1) Assistance in developing methods of raising revenue at the local
level to fund rural integrated waste management programs.

(i) Assistance in developing alternative methods of source reduction,
recycling, and composting of solid waste suitable for rural local
governments.

(F) A report on the status and implementation of the “Buy Recycled”
program established pursuant to subdivision (d) of Section 42600,
including the waste collection and recycling programs established
pursuant to Sections 12164.5 and 12165 of the Public Contract Code.

(7) Pursuant to paragraph (7) of subdivision (b), a description of sites
cleaned up under the Solid Waste Disposal and Codisposal Site Cleanup
Program established pursuant to Article 2.5 (commencing with Section
48020) of Chapter 2 of Part 7, a description of remaining sites where
there is no responsible party or the responsible party is unable or
unwilling to pay for cleanup, and recommendations for any needed
legislative changes.
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SEC. 4. Section 42603 of the Public Resources Code is repealed.

SEC. 5. Section 42622 of the Public Resources Code is amended to
read:

42622. The source reduction and recycling program for school
districts developed pursuant to Section 42621 shall, to the extent
feasible, be designed to complement and further the educational goals
of the supplementary educational materials developed pursuant to Part
4 (commencing with Section 71300) of Division 34, and the integrated
waste management issues addressed within the science curriculum
framework developed by the State Board of Education.

SEC. 6. Section 42645 of the Public Resources Code is amended to
read:

42645. (a) The board, in consultation with the State Department of
Education, the State Board of Education, and the Secretary for
Education, shall establish a program to provide grants to school districts
and schools to assist in the development and implementation of
educational programs and to promote the use of existing educational
programs to teach the concepts of source reduction, recycling, and
composting.

(b) The board, in consultation with the State Department of
Education, the State Board of Education, and the Secretary for
Education, shall adopt criteria for awarding grants pursuant to this
article, including, but not limited to, the grant’s structure, the schedule
for awarding grants, and grant amount limits. This criteria shall include,
but not be limited to, a procedure for the geographic distribution of the
grants and the appropriate representation of elementary, middle, and
high school as grant recipients. In adopting this criteria, the board shall
include, in the criteria, the extent to which an office, a school district, or
a school has demonstrated a commitment to achieving the following
goals:

(1) The adoption of waste reduction and recycling programs and
practices.

(2) The adoption and implementation of the unified education
strategy adopted pursuant to Part 4 (commencing with Section 71300)
of Division 34.

(3) The allocation of adequate space for the safe collection, storage,
and loading of recyclable materials.

(4) To the maximum extent feasible, the use of recycled materials and
environmentally preferable products in the construction or
modernization of public school facilities.

(5) Participation in the environmental ambassador pilot program
established pursuant to Section 51226.4 of the Education Code.

(c) Notwithstanding Chapter 3.5 (commencing with Section 11340)
of Part 1 of Division 3 of Title 2 of the Government Code, the adoption



[Ch. 665] STATUTES OF 2003 5115

of criteria for the awarding of grants pursuant to this article is not the
adoption of a regulation, and is exempt from the requirements of that
chapter.

SEC. 7. Section 42647 of the Public Resources Code is amended to
read:

42647. The board may enter into an interagency agreement with the
State Department of Education or other state agencies to implement this
chapter, Part 4 (commencing with Section 71300) of Division 34, and
Sections 33541 and 51226.4 of the Education Code.

SEC. 8. Part 4 (commencing with Section 71300) is added to
Division 34 of the Public Resources Code, to read:

PART 4. STATEWIDE ENVIRONMENTAL EDUCATION

71300. (a) For purposes of this part ““office” means the Office of
Education and the Environment of the Integrated Waste Management
Board, as established pursuant to this section.

(b) The Office of Education and the Environment is hereby
established in the Integrated Waste Management Board. The office shall
report to both the Secretary for Environmental Protection and the board.
The office shall dedicate its effort to implementing the statewide
environmental educational program prescribed pursuant to this part and
the integrated waste management educational requirements of this
division. The office, through staffing and resources, shall give a high
priority to implementing the statewide environmental education
program.

(c) The office, under the direction of the Secretary for Environmental
Protection and the board, in cooperation with the State Department of
Education, the State Board of Education, and the Secretary for
Education, shall develop and implement a unified education strategy on
the environment for elementary and secondary schools in the state. The
office shall develop a unified education strategy to do all of the
following:

(1) Coordinate instructional resources and strategies for providing
active pupil participation with onsite conservation efforts.

(2) Promote service-learning opportunities between schools and
local communities.

(3) Assess the impact to participating pupils of the unified education
strategy on pupil achievement and resource conservation.

(4) On or before June 30, 2006, the office shall report to the
Legislature and the Governor on its progress in developing,
implementing, and assessing the unified education strategy.

(d) The State Department of Education, State Board of Education,
and Secretary for Education, in cooperation with the board, shall develop
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and implement to the extent feasible, a teacher training and
implementation plan, to guide the implementation of the unified
education strategy, for the education of pupils, faculty, and
administrators on the importance of integrating environmental concepts
and programs in schools throughout the state. The strategy shall project
the phased implementation of elementary, middle, and high school
programs.

(e) In implementing this part, the office may hold public meetings to
receive and respond to comments from affected state agencies,
stakeholders, and the public regarding the development of resources and
materials pursuant to this part.

(f) In implementing this part, the office shall coordinate with other
agencies and groups with expertise in education and the environment,
including, but not limited to, the California Environmental Education
Interagency Network.

(g) Any instructional materials developed pursuant to this part shall
be subject to the requirements of Chapter 1 (commencing with Section
60000) of Part 33 of the Education Code, including, but not limited to,
reviews for legal and social compliance before the materials may be used
in elementary or secondary public schools.

71301. (a) As part of the unified education strategy, the office,
under the direction of the Secretary for Environmental Protection and the
board, in cooperation with the Resources Agency, the State Department
of Education, the State Board of Education, and the Secretary for
Education, shall develop education principles for the environment for
elementary and secondary school pupils by July 1, 2004. The principles
may be updated every four years thereafter. The principles shall be
aligned to the academic content standards adopted by the State Board of
Education pursuant to Section 60605 of the Education Code. The
principles shall be used to do all of the following:

(1) To direct state agencies that include environmental education
components for elementary and secondary education in regulatory
decisions or enforcement actions.

(2) To align state agency environmental education programs and
materials that are developed for elementary and secondary education.

(b) The education principles for the environment shall include, but
not be limited to, concepts relating to the following topics:

(1) Environmental sustainability.

(2) Water.

(3) Air.

(4) Energy.

(5) Forestry.

(6) Fish and wildlife resources.

(7) Oceans.
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(8) Toxics and hazardous waste.

(9) Integrated waste management.

(10) Integrated pest management.

(11) Public health and the environment.

(12) Pollution prevention.

(13) Resource conservation and recycling.

(14) Environmental justice.

(c) The principles shall be aligned to the applicable academic content
standards adopted by the State Board of Education and shall not
duplicate or conflict with any academic content standards.

(d) (1) Prior to the adoption of the criteria developed for textbook
adoption required pursuant to Section 60200 or 60410 of the Education
Code for Science, the Instructional Materials Advisory Panel shall
consult with the office to incorporate, where feasible, education
principles for the environment.

(2) The education principles for the environment shall be
incorporated in criteria developed for textbook adoption required
pursuant to Section 60200 or 60410 of the Education Code in Science,
Mathematics, English/Language Arts, and History/Social Sciences.

(e) If the content standards required pursuant to Section 60605 of the
Education Code are revised, the education principles for the
environment shall be appropriately considered for inclusion into part of
the revised academic content standards.

71302. (a) Using the education principles for the environment
required in Section 71301, the office, under the direction of the Secretary
for Environmental Protection and the board, shall develop, in
cooperation with the California Environmental Protection Agency, the
Resources Agency, the State Department of Education and the State
Board of Education, a model environmental curriculum that
incorporates these education principles for the environment. The model
curriculum shall be aligned with applicable State Board of Education
adopted academic content standards in Science, Mathematics,
English/Language Arts, and History/Social Sciences, to the extent that
any of those content areas are addressed in the model curriculum.

(b) The model curriculum shall be submitted to the Curriculum
Development and Supplementary Materials Commission for review.
The commission shall submit its recommendation to the Secretary for
Environmental Protection and to the Secretary of the Resources Agency
by July 1, 2005.

(1) The Secretary for Environmental Protection and the Secretary of
the Resources Agency shall review and comment on the model
curriculum by January 1, 2006.
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(2) The model curriculum along with the comments by the Secretary
for Environmental Protection and the Secretary of the Resources Agency
shall be submitted to the State Board of Education for its approval.

71303. (a) The State Department of Education shall incorporate
into publications that provide examples of curriculum resources for
teacher use, those materials developed by the office that provide
information on the education principles for the environment required in
Section 71300.

(b) The model environmental curriculum approved by the State
Board of Education, pursuant to Section 71302 shall be made available
by the office to elementary and secondary schools to the extent that funds
are available for this purpose. The State Department of Education shall
make the model curriculum available electronically including posting on
its Web site.

(c) The State Department of Education, to the extent feasible and to
the extent that funds are available for this purpose, shall encourage the
development and use of instructional materials and active pupil
participation in campus and community environmental education
programs. To the extent feasible, the environmental education programs
should be considered in the development and promotion of after school
programs for elementary and secondary school pupils and state and local
professional development activities to provide teachers with content
background and resources to assist in teaching about the environment.

(d) (1) The board shall assume costs associated with the printing of
the approved model curriculum as set forth in subdivision (b). The board
shall use, for these purposes, funds that are available for its
administrative costs.

(2) From funds available for its administrative costs, the State
Department of Education shall post and maintain the model curriculum
on its Internet site and pay any costs associated with any related online
questionnaire on its Internet site as set forth in subdivision (b).

(3) The State Department of Education shall explore implementation
of this section from its baseline resources dedicated to this purpose and
if funding is not available from that source, then funding may be
provided to the department, pursuant to appropriation by the Legislature,
under Section 71305.

71304. (a) The office, under the direction of the Secretary for
Environmental Protection, shall be responsible for the statewide
coordination of regulatory administrative decisions that require the
development or encourage the promotion of environmental education
for elementary and secondary school pupils.

(b) All California Environmental Protection Agency or Resources
Agency boards, departments, or offices that take regulatory actions or
take enforcement actions requiring the development of or encouraging
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the promotion of environmental education for elementary and secondary
school pupils shall, prior to adoption or approval of the action, seek
comments on the action from the office in order to promote consistency
with this part and cross-media coordination.

(c) The office shall coordinate with all state agencies to develop and
distribute environmental education materials.

(d) After the educational principles for the environment are
incorporated into the content standards, materials produced and
distributed in the public schools shall be aligned to those content
standards, as applicable, revised pursuant to Chapter 1 (commencing
with Section 60000) of Part 33, of the Education Code, and adopted by
the State Board of Education.

71305. (a) The Environmental Education Account is hereby
established within the State Treasury. Moneys in the account may, upon
appropriation by the Legislature, be expended by the California
Environmental Protection Agency, in consultation with the board, for
the purposes of this part. The board shall provide recommendations to
the Secretary for Environmental Protection regarding expenditures from
the account. The Secretary for Environmental Protection shall
administer this part, including, but not limited to, the account.

(b) Notwithstanding any other provision of law to the contrary, the
agency may accept and receive federal, state, and local funds and
contributions of funds from a public or private organization or
individual. The account may also receive proceeds from a judgment in
state or federal court, when the funds are contributed or the judgment
specifies that the proceeds are to be used for the purposes if this part. The
account may receive those funds, contributions, or proceeds from
judgments, that are specifically designated for use for environmental
education purposes. Private contributors shall not have the authority to
further influence or direct the use of their contributions.

(c) The agency shall immediately deposit any funds contributed
pursuant to subdivision (b) into the account.

SEC. 9. Notwithstanding Section 17610 of the Government Code,
if the Commission on State Mandates determines that this act contains
costs mandated by the state, reimbursement to local agencies and school
districts for those costs shall be made pursuant to Part 7 (commencing
with Section 17500) of Division 4 of Title 2 of the Government Code.
If the statewide cost of the claim for reimbursement does not exceed one
million dollars ($1,000,000), reimbursement shall be made from the
State Mandates Claims Fund.
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CHAPTER 666

An act to amend Section 25401.6 of, and to add Chapter 8.6
(commencing with Section 25740) to Division 15 of, the Public
Resources Code, and to amend Sections 383.6, 394.25, and 399.8 of, and
to repeal Sections 383.5, 383.7, 399.6, 399.8, and 445 of, the Public
Utilities Code, relating to energy.

[Approved by Governor October 2, 2003. Filed with
Secretary of State October 3, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 25401.6 of the Public Resources Code is
amended to read:

25401.6. (a) In its administration of Section 25744, the
commission shall establish a separate rebate for eligible distributed
emerging technologies for affordable housing projects including, but not
limited to, projects undertaken pursuant to Section 50052.5, 50053, or
50199.4 of the Health and Safety Code. In establishing the rebate, where
the commission determines that the occupants of the housing shall have
individual meters, the commission may adjust the amount of the rebate
based on the capacity of the system, provided that a system may receive
a rebate only up to 75 percent of the total installed costs. The commission
may establish a reasonable limit on the total amount of funds dedicated
for purposes of this section.

(b) It is the intent of the Legislature that this section fulfills the
purpose of paragraph (5) of subdivision (b) of Section 25744.

SEC. 2. Chapter 8.6 (commencing with Section 25740) is added to
Division 15 of the Public Resources Code, to read:

CHAPTER 8.6. RENEWABLE ENERGY RESOURCES PROGRAM

25740. It is the intent of the Legislature in establishing this program,
to increase the amount of renewable electricity generated per year, so that
it equals at least 17 percent of the total electricity generated for
consumption in California per year by 2006.

25741. As used in this chapter, the following terms have the
following meaning:

(a) “In-state renewable electricity generation facility” means a
facility that meets all of the following criteria:

(1) The facility uses biomass, solar thermal, photovoltaic, wind,
geothermal, fuel cells using renewable fuels, small hydroelectric
generation of 30 megawatts or less, digester gas, municipal solid waste
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conversion, landfill gas, ocean wave, ocean thermal, or tidal current, and
any additions or enhancements to the facility using that technology.

(2) The facility is located in the state or near the border of the state
with the first point of connection to the Western Electricity Coordinating
Council (WECC) transmission system located within this state.

(3) For the purposes of this subdivision, “‘solid waste conversion”
means a technology that uses a noncombustion thermal process to
convert solid waste to a clean-burning fuel for the purpose of generating
electricity, and that meets all of the following criteria:

(A) The technology does not use air or oxygen in the conversion
process, except ambient air to maintain temperature control.

(B) The technology produces no discharges of air contaminants or
emissions, including greenhouse gases as defined in Section 42801.1 of
the Health and Safety Code.

(C) The technology produces no discharges to surface or
groundwaters of the state.

(D) The technology produces no hazardous wastes.

(E) To the maximum extent feasible, the technology removes all
recyclable materials and marketable green waste compostable materials
from the solid waste stream prior to the conversion process and the
owner or operator of the facility certifies that those materials will be
recycled or composted.

(F) The facility at which the technology is used is in compliance with
all applicable laws, regulations, and ordinances.

(G) The technology meets any other conditions established by the
commission.

(H) The facility certifies that any local agency sending solid waste to
the facility diverted at least 30 percent of all solid waste it collects
through solid waste reduction, recycling, and composting. For purposes
of this paragraph ‘““local agency” means any city, county, or special
district, or subdivision thereof, which is authorized to provide solid
waste handling services.

(b) “Renewable energy public goods charge” means that portion of
the nonbypassable system benefits charge authorized to be collected and
to be transferred to the Renewable Resource Trust Fund pursuant to the
Reliable Electric Service Investments Act (Article 15 (commencing
with Section 399) of Chapter 2.3 of Part 1 of Division 1 of the Public
Utilities Code).

(c) “Report” means the report entitled “Investing in Renewable
Electricity Generation in California” (June 2001, Publication Number
P500-00-022) submitted to the Governor and the Legislature by the
commission.

25742. (a) Twenty percent of the funds collected pursuant to the
renewable energy public goods charge shall be used for programs that
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are designed to improve the competitiveness of existing in-state
renewable electricity generation facilities, and to secure for the state the
environmental, economic, and reliability benefits that continued
operation of those facilities will provide. Eligibility for incentives under
this section shall be limited to those technologies found eligible for
funds by the commission pursuant to paragraphs (5), (6), and (8) of
subdivision (c¢) of Section 399.6 of the Public Utilities Code.

(b) Any funds used to support in-state renewable electricity
generation facilities pursuant to this section shall be expended in
accordance with the provisions of the report, subject to all of the
following requirements:

(1) Of the funding for existing renewable electricity generation
facilities available pursuant to this section, 75 percent shall be used to
fund first tier technologies, including biomass and solar electric
technologies and 25 percent shall be used to fund second tier wind
technologies.

(2) The commission shall reexamine the tier structure as proposed in
the report and adjust the structure to reflect market and contractual
conditions. The commission shall also consider inflation when adjusting
the structure.

(3) The commission shall establish a cents per kilowatthour
production incentive, not to exceed the payment caps per kilowatthour
established in the report, as those payment caps are revised in guidelines
adopted by the commission, representing the difference between target
prices and the price paid for electricity, if sufficient funds are available.
If there are insufficient funds in any payment period to pay either the
difference between the target and price paid for electricity or the payment
caps, production incentives shall be based on the amount determined by
dividing available funds by eligible generation. The price paid for
electricity shall be determined by the commission based on the energy
prices paid to nonutility power generators as authorized by the Public
Utilities Commission, or on otherwise available measures of price. For
the first tier technologies, the commission shall establish a
time-differentiated incentive structure that encourages plants to run the
maximum feasible amount of time and that provides a higher incentive
when the plants are receiving the lowest price.

(4) Facilities that are eligible to receive funding pursuant to this
section shall be registered in accordance with criteria developed by the
commission and those facilities may not receive payments for any
electricity produced that has any of the following characteristics:

(A) Is sold at monthly average rates equal to or greater than the
applicable target price, as determined by the commission.

(B) Is that portion of electricity generation attributable to the use of
qualified agricultural biomass fuel, for a facility that is receiving
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fuel-based incentives through the Agricultural Biomass-to-Energy
Incentive Grant Program established pursuant to Part 3 (commencing
with Section 1101) of Division 1 of the Food and Agricultural Code.
Notwithstanding subdivision (f) of Section 1104 of the Food and
Agricultural Code, facilities that receive funding from the Agricultural
Biomass-to-Energy Incentive Grant Program are eligible to receive
funding pursuant to this section.

(C) Is used onsite or is sold to customers in a manner that excludes
competitive transition charge payments, or is otherwise excluded from
competitive transition charge payments.

25743. (a) Fifty-one and one-half percent of the money collected
pursuant to the renewable energy public goods charge, shall be used for
programs designed to foster the development of new in-state renewable
electricity generation facilities, and to secure for the state the
environmental, economic, and reliability benefits that operation of those
facilities will provide.

(b) Any funds used for new in-state renewable electricity generation
facilities pursuant to this section shall be expended in accordance with
the report, subject to all of the following requirements:

(1) In order to cover the above market costs of renewable resources
as approved by the Public Utilities Commission and selected by retail
sellers to fulfill their obligations under Article 16 (commencing with
Section 399.11) of Chapter 2.3 of Part 1 of Division 1 of the Public
Utilities Code, the commission shall award funds in the form of
supplemental energy payments, subject to the following criteria:

(A) The commission may establish caps on supplemental energy
payments. The caps shall be designed to provide for a viable energy
market capable of achieving the goals of Article 16 (commencing with
Section 399.11) of Chapter 2.3 of Part 1 of the Public Utilities Code. The
commission may waive application of the caps to accommodate a
facility, if it is demonstrated to the satisfaction of the commission, that
operation of the facility would provide substantial economic and
environmental benefits to end-use customers subject to the funding
requirements of the renewable energy public goods charge.

(B) Supplemental energy payments shall be awarded only to facilities
that are eligible for funding under this subdivision.

(C) Supplemental energy payments awarded to facilities selected by
an electrical corporation pursuant to Article 16 (commencing with
Section 399.11) of Chapter 2.3 of Part 1 of Division 1 of the Public
Utilities Code shall be paid for the lesser of 10 years, or the duration of
the contract with the electrical corporation.

(D) The commission shall reduce or terminate supplemental energy
payments for projects that fail either to commence and maintain
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operations consistent with the contractual obligations to an electrical
corporation, or that fail to meet eligibility requirements.

(E) Funds shall be managed in an equitable manner in order for retail
sellers to meet their obligation under Article 16 (commencing with
Section 399.11) of Chapter 2.3 of Part 1 of Division 1 of the Public
Utilities Code.

(2) The commission may determine as part of a solicitation, that a
facility that does not meet the definition of an *‘in-state renewable
electricity generation technology” facility solely because it is located
outside the state, is eligible for funding under this subdivision if it meets
all of the following requirements:

(A) It is located so that it is or will be connected to the Western
Electricity Coordinating Council (WECC) transmission system.

(B) Itis developed with guaranteed contracts to sell its generation to
end-use customers subject to the funding requirements of Section 381,
or to marketers that provide this guarantee for resale of the generation,
for a period of time at least equal to the amount of time it receives
incentive payments under this subdivision.

(C) It will not cause or contribute to any violation of a California
environmental quality standard or requirement.

(D) If the facility is outside of the United States, it is developed and
operated in a manner that is as protective of the environment as a similar
facility located in the state.

(E) It meets any other condition established by the commission.

(3) Facilities that are eligible to receive funding pursuant to this
subdivision shall be registered in accordance with criteria developed by
the commission and those facilities may not receive payments for any
electricity produced that has any of the following characteristics:

(A) Is sold under an existing long-term contract with an existing
in-state electrical corporation if the contract includes fixed energy or
capacity payments, except for that electricity that satisfies subparagraph
(C) of paragraph (1) of subdivision (c) of Section 399.6 of the Public
Utilities Code.

(B) Is used onsite or is sold to customers in a manner that excludes
competitive transition charge payments, or is otherwise excluded from
competitive transition charge payments.

(C) Is produced by a facility that is owned by an electrical corporation
or a local publicly owned electric utility as defined in subdivision (d) of
Section 9604 of the Public Utilities Code.

(D) Is a hydroelectric generation project that will require a new or
increased appropriation of water under Part 2 (commencing with Section
1200) of Division 2 of the Water Code.

(E) Is a solid waste conversion facility, unless the facility meets the
criteria established in paragraph (3) of subdivision (a) of Section 25741
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and the facility certifies that any local agency sending solid waste to the
facility is in compliance with Division 30 (commencing with Section
40000), has reduced, recycled, or composted solid waste to the
maximum extent feasible, and shall have been found by the California
Integrated Waste Management Board to have diverted at least 30 percent
of all solid waste through source reduction, recycling, and composting.

(4) Eligibility to compete for funds or to receive funds shall be
contingent upon having to sell the output of the renewable electricity
generation facility to customers subject to the funding requirements of
the renewable energy public goods charge.

(5) The commission may require applicants competing for funding to
post a forfeitable bid bond or other financial guaranty as an assurance of
the applicant’s intent to move forward expeditiously with the project
proposed. The amount of any bid bond or financial guaranty may not
exceed 10 percent of the total amount of the funding requested by the
applicant.

(6) In awarding funding, the commission may provide preference to
projects that provide tangible demonstrable benefits to communities
with a plurality of minority or low-income populations.

(c) Repowered existing facilities shall be eligible for funding under
this subdivision if the capital investment to repower the existing facility
equals at least 80 percent of the value of the repowered facility.

(d) Facilities engaging in the direct combustion of municipal solid
waste or tires are not eligible for funding under this subdivision.

(e) Production incentives awarded under this subdivision prior to
January 1, 2002, shall commence on the date that a project begins
electricity production, provided that the project was operational prior to
January 1, 2002, unless the commission finds that the project will not be
operational prior to January 1, 2002, due to circumstances beyond the
control of the developer. Upon making a finding that the project will not
be operational due to circumstances beyond the control of the developer,
the commission shall pay production incentives over a five-year period,
commencing on the date of operation, provided that the date that a
project begins electricity production may not extend beyond January 1,
2007.

(f) Facilities generating electricity from biomass energy shall be
considered an in-state renewable electricity generation technology
facility to the extent that they report to the commission the types and
quantities of biomass fuels used and certify to the satisfaction of the
commission that fuel utilization is limited to the following:

(1) Agricultural crops and agricultural wastes and residues.

(2) Solid waste materials such as waste pallets, crates, dunnage,
manufacturing, and construction wood wastes, landscape or
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right-of-way tree trimmings, mill residues that are directly the result of
the milling of lumber, and rangeland maintenance residues.

(3) Wood and wood wastes that meet all of the following
requirements:

(A) Have been harvested pursuant to an approved timber harvest plan
prepared in accordance with the Z’berg-Nejedly Forest Practice Act of
1973 (Chapter 8 (commencing with Sec. 4511) of Part 2 of Division 4).

(B) Have been harvested for the purpose of forest fire fuel reduction
or forest stand improvement.

(C) Do not transport or cause the transportation of species known to
harbor insect or disease nests outside zones of infestation or current
quarantine zones, as identified by the Department of Food and
Agriculture or the Department of Forestry and Fire Protection, unless
approved by the Department of Food and Agriculture and the
Department of Forestry and Fire Protection.

25744. (a) Seventeen and one-half percent of the money collected
pursuant to the renewable energy public goods charge shall be used for
a multiyear, consumer-based program to foster the development of
emerging renewable technologies in distributed generation applications.

(b) Any funds used for emerging technologies pursuant to this section
shall be expended in accordance with the report, subject to all of the
following requirements:

(1) Funding for emerging technologies shall be provided through a
competitive, market-based process that shall be in place for a period of
not less than five years, and shall be structured so as to allow eligible
emerging technology manufacturers and suppliers to anticipate and plan
for increased sale and installation volumes over the life of the program.

(2) The program shall provide monetary rebates, buydowns, or
equivalent incentives, subject to subparagraph (C), to purchasers,
lessees, lessors, or sellers of eligible electricity generating systems.
Incentives shall benefit the end-use consumer of renewable generation
by directly and exclusively reducing the purchase or lease cost of the
eligible system, or the cost of electricity produced by the eligible system.
Incentives shall be issued on the basis of the rated electrical generating
capacity of the system measured in watts, or the amount of electricity
production of the system, measured in kilowatthours. Incentives shall be
limited to a maximum percentage of the system price, as determined by
the commission.

(3) Eligible distributed emerging technologies are photovoltaic, solar
thermal electric, fuel cell technologies that utilize renewable fuels, and
wind turbines of not more than 50 kilowatts rated electrical generating
capacity per customer site, and other distributed renewable emerging
technologies that meet the emerging technology eligibility criteria
established by the commission. Eligible electricity generating systems
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are intended primarily to offset part or all of the consumer’s own
electricity demand, and shall not be owned by local publicly owned
electric utilities, nor be located at a customer site that is not receiving
distribution service from an electrical corporation that is subject to the
renewable energy public goods charge and contributing funds to support
programs under this chapter. All eligible electricity generating system
components shall be new and unused, shall not have been previously
placed in service in any other location or for any other application, and
shall have a warranty of not less than five years to protect against defects
and undue degradation of electrical generation output. Systems and their
fuel resources shall be located on the same premises of the end-use
consumer where the consumer’s own electricity demand is located, and
all eligible electricity generating systems shall be connected to the utility
grid in California. The commission may require eligible electricity
generating systems to have meters in place to monitor and measure a
system’s performance and generation. Only systems that will be
operated in compliance with applicable law and the rules of the Public
Utilities Commission shall be eligible for funding.

(4) The commission shall limit the amount of funds available for any
system or project of multiple systems and reduce the level of funding for
any system or project of multiple systems that has received, or may be
eligible to receive, any government or utility funds, incentives, or credit.

(5) In awarding funding, the commission may provide preference to
systems that provide tangible demonstrable benefits to communities
with a plurality of minority or low-income populations.

(6) In awarding funding, the commission shall develop and
implement eligibility criteria and a system that provides preference to
systems based upon system performance, taking into account factors,
including, but not limited to, shading, insulation levels, and installation
orientation.

(7) At least once annually, the commission shall publish and make
available to the public the balance of funds available for emerging
renewable energy resources for rebates, buydowns, and other incentives
for the purchase of these resources.

25745. (a) Ten percent of the money collected pursuant to the
renewable energy public goods charge shall be used to provide customer
credits to customers that entered into a direct transaction on or before
September 20, 2001, for purchases of electricity produced by registered
in-state renewable electricity generating facilities.

(b) Any funds used for customer credits pursuant to this section shall
be expended, as provided in the report, subject to all of the following
requirements:

(1) Customer credits shall be awarded to California retail customers
located in the service territory of an electrical corporation that is subject
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to the renewable energy public goods charge that is contributing funds
to support programs under this chapter, and that is purchasing qualifying
electricity from renewable electricity generating facilities, through
transactions traceable to specific generation sources by any auditable
contract trail or equivalent that provides commercial verification that the
electricity from the claimed renewable electricity generating facilities
has been sold once and only once to a retail customer.

(2) Credits awarded pursuant to this paragraph may be paid directly
to electric service providers, energy marketers, aggregators, or
generators if those persons or entities account for the credits on the
recipient customer’s bills. Credits may not exceed one and one-half cents
($0.015) per kilowatthour. Credits awarded to members of the combined
class of customers, other than residential and small commercial
customers, may not exceed one thousand dollars ($1,000) per customer
per calendar year. In no event may more than 20 percent of the total
customer incentive funds be awarded to members of the combined class
of customers other than residential and small commercial customers.

(3) The commission shall develop criteria and procedures for the
identification of energy purchasers and providers that are eligible to
receive funds pursuant to this paragraph through a process consistent
with this paragraph. These criteria and procedures shall apply only to
funding eligibility and may not extend to other renewable marketing
claims.

(4) Customer credits may not be awarded for the purchase of
electricity that is used to meet the obligations of a renewable portfolio
standard.

(5) The Public Utilities Commission shall notify the commission in
writing within 10 days of revoking or suspending the registration of any
electric service provider pursuant to paragraph (4) of subdivision (b) of
Section 394.25 of the Public Utilities Code.

25746. One percent of the money collected pursuant to the
renewable energy public goods charge shall be used in accordance with
the report to promote renewable energy and disseminate information on
renewable energy technologies, including emerging renewable
technologies, and to help develop a consumer market for renewable
energy and for small-scale emerging renewable energy technologies.

25747. (a) The commission shall adopt guidelines governing the
funding programs authorized under this chapter, at a publicly noticed
meeting offering all interested parties an opportunity to comment.
Substantive changes to the guidelines may not be adopted without at
least 10 days’ written notice to the public. The public notice of meetings
required by this subdivision may not be less than 30 days.
Notwithstanding any other provision of law, any guidelines adopted
pursuant to this chapter shall be exempt from the requirements of
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Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3
of Title 2 of the Government Code. The Legislature declares that the
changes made to this subdivision by the act amending this section during
the 2002 portion of the 2001-02 Regular Session are declaratory of, and
not a change in existing law.

(b) Funds to further the purposes of this chapter may be committed
for multiple years.

(c) Awards made pursuant to this chapter are grants, subject to appeal
to the commission upon a showing that factors other than those
described in the guidelines adopted by the commission were applied in
making the awards and payments. Any actions taken by an applicant to
apply for, or become or remain eligible and registered to receive,
payments or awards, including satisfying conditions specified by the
commission, shall not constitute the rendering of goods, services, or a
direct benefit to the commission.

25748. The commission shall report to the Legislature on or before
May 31, 2000, and on or before May 31 of every second year thereafter,
regarding the results of the mechanisms funded pursuant to this chapter.
Reports prepared pursuant to this section shall include a description of
the allocation of funds among existing, new and emerging technologies;
the allocation of funds among programs, including consumer-side
incentives; and the need for the reallocation of money among those
technologies. The report shall identify the types and quantities of
biomass fuels used by facilities receiving funds pursuant to Section
25743 and their impacts on improving air quality. The reports shall
discuss the progress being made toward achieving the 17-percent target
provided in Section 25740 by each funding category authorized pursuant
to this chapter. The reports shall also address the allocation of funds from
interest on the accounts described in this chapter, and money in the
accounts described in subdivision (b) of Section 25751. Money may be
reallocated without further legislative action among existing, new, and
emerging technologies and consumer-side programs in a manner
consistent with the report and with the latest report provided to the
Legislature pursuant to this section, except that reallocations may not
reduce the allocation established in Section 25743 nor increase the
allocation established in Section 25742.

25749. The commission shall, by December 1, 2003, prepare and
submit to the Legislature a comprehensive renewable electricity
generation resource plan that describes the renewable resource potential
available in California, and recommendations for a plan for development
to achieve the target of increasing the amount of electricity generated
from renewable sources per year, so that it equals 17 percent of the total
electricity generated for consumption in California by 2006. The
commission shall consult with the Public Utilities Commission,
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electrical corporations, and the Independent System Operator, in the
development and preparation of the plan.

25750. The commission shall participate in proceedings at the
Public Utilities Commission that relate to or affect efforts to stimulate
the development of electricity generated from renewable sources, in
order to obtain coordination of the state’s efforts to achieve the target of
increasing the amount of electricity generated from renewable sources
per year, so that it equals 17 percent of the total electricity generated for
consumption in California by 2006.

25751. (a) The Renewable Resource Trust Fund is hereby created
in the State Treasury.

(b) The following accounts are hereby established within the
Renewable Resource Trust Fund:

(1) The Existing Renewable Resources Account.

(2) New Renewable Resources Account.

(3) Emerging Renewable Resources Account.

(4) Customer-Credit Renewable Resource Purchases Account.

(5) Renewable Resources Consumer Education Account.

(c) The money in the fund may be expended for the state’s
administration of this article only upon appropriation by the Legislature
in the annual Budget Act.

(d) Notwithstanding Section 383, that portion of revenues collected
by electrical corporations for the benefit of in-state operation and
development of existing and new and emerging renewable resource
technologies, pursuant to Section 399.8 of the Public Utilities Code,
shall be transmitted to the commission at least quarterly for deposit in
the Renewable Resource Trust Fund pursuant to Section 399.6 of the
Public Utilities Code. After setting aside in the fund money that may be
needed for expenditures authorized by the annual Budget Act in
accordance with subdivision (c), the Treasurer shall immediately deposit
money received pursuant to this section into the accounts created
pursuant to subdivision (b) in proportions designated by the commission
for the current calendar year. Notwithstanding Section 13340 of the
Government Code, the money in the fund and the accounts within the
fund are hereby continuously appropriated to the commission without
regard to fiscal year for the purposes enumerated in this chapter.

(e) Upon notification by the commission, the Controller shall pay all
awards of the money in the accounts created pursuant to subdivision (b)
for purposes enumerated in this chapter. The eligibility of each award
shall be determined solely by the commission based on the procedures
it adopts under this chapter. Based on the eligibility of each award, the
commission shall also establish the need for a multiyear commitment to
any particular award and so advise the Department of Finance. Eligible
awards submitted by the commission to the Controller shall be
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accompanied by information specifying the account from which
payment should be made and the amount of each payment; a summary
description of how payment of the award furthers the purposes
enumerated in this chapter; and an accounting of future costs associated
with any award or group of awards known to the commission to represent
a portion of a multiyear funding commitment.

(f) The commission may transfer funds between accounts for
cashflow purposes, provided that the balance due each account is
restored and the transfer does not adversely affect any of the accounts.
The commission shall examine the cashflow in the respective accounts
on an annual basis, and shall annually prepare and submit to the
Legislature a report that describes the status of account transfers and
repayments.

(g) The commission shall, on a quarterly basis, report to the
Legislature on the implementation of this article. Those quarterly reports
shall be submitted to the Legislature not more than 30 days after the close
of each quarter and shall include information describing the awards
submitted to the Controller for payment pursuant to this article, the
cumulative commitment of claims by account, the relative demand for
funds by account, a forecast of future awards, and other matters the
commission determines may be of importance to the Legislature.

(h) The Department of Finance, commencing March 1, 1999, shall
conduct an independent audit of the Renewable Resource Trust Fund and
its related accounts annually, and provide an audit report to the
Legislature not later than March 1 of each year for which this article is
operative. The Department of Finance’s report shall include information
regarding revenues, payment of awards, reserves held for future
commitments, unencumbered cash balances, and other matters that the
Director of Finance determines may be of importance to the Legislature.

SEC. 3. Section 383.5 of the Public Utilities Code is repealed.

SEC. 4. Section 383.6 of the Public Utilities Code is amended to
read:

383.6. The commission shall, by December 1, 2003, prepare and
submit to the Legislature, a comprehensive transmission plan for
renewable electricity generation facilities, to provide for the rational,
orderly, cost-effective expansion of transmission facilities that may be
necessary to facilitate the development of renewable electricity
generation facilities identified in the renewable electricity generation
resource plan prepared pursuant to Section 25749 of the Public
Resources Code. The commission shall consult with the State Energy
Resources Conservation and Development Commission, the
Independent System Operator, and electrical corporations in the
development of and preparation of the plan.

SEC. 5. Section 383.7 of the Public Utilities Code is repealed.



5132 STATUTES OF 2003 [Ch. 666]

SEC. 6. Section 394.25 of the Public Utilities Code is amended to
read:

394.25. (a) The commission may enforce the provisions of
Sections 2102, 2103, 2104, 2105, 2107, 2108, and 2114 against electric
service providers as if those electric service providers were public
utilities as defined in these code sections. Notwithstanding the above,
nothing in this section grants the commission jurisdiction to regulate
electric service providers other than as specifically set forth in this part.
Electric service providers shall continue to be subject to the provisions
of Sections 2111 and 2112. Upon a finding by the commission’s
executive director that there is evidence to support a finding that the
electric service provider has committed an act constituting grounds for
suspension or revocation of registration as set forth in subdivision (b) of
Section 394.25, the commission shall notify the electric service provider
in writing and notice an expedited hearing on the suspension or
revocation of the electric service provider’s registration to be held within
30 days of the notification to the electric service provider of the
executive director’s finding of evidence to support suspension or
revocation of registration. The commission shall, within 45 days after
holding the hearing, issue a decision on the suspension or revocation of
registration, which shall be based on findings of fact and conclusions of
law based on the evidence presented at the hearing. The decision shall
include the findings of fact and the conclusions of law relied upon.

(b) An electric service provider may have its registration suspended
or revoked, immediately or prospectively, in whole or in part, for any of
the following acts:

(1) Making material misrepresentations in the course of soliciting
customers, entering into service agreements with those customers, or
administering those service agreements.

(2) Dishonesty, fraud, or deceit with the intent to substantially benefit
the electric service provider or its employees, agents, or representatives,
or to disadvantage retail electric customers.

(3) Where the commission finds that there is evidence that the electric
service provider is not financially or operationally capable of providing
the offered electric service.

(4) The misrepresentation of a material fact by an applicant in
obtaining a registration pursuant to Section 394.

(c) Pursuant to its authority to revoke or suspend registration, the
commission may suspend a registration for a specified period or revoke
the registration, or in lieu of suspension or revocation, impose a
moratorium on adding or soliciting additional customers. Any
suspension or revocation of a registration shall require the electric
service provider to cease serving customers within the boundaries of
investor-owned electric corporations, and the affected customers shall
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be served by the electrical corporation until the time when they may
select service from another service provider. Customers shall not be
liable for the payment of any early termination fees or other penalties to
any electric service provider under the service agreement if the serving
electric service provider’s registration is suspended or revoked.

(d) The commission shall require any electric service provider whose
registration is revoked pursuant to paragraph (4) of subdivision (b) to
refund all of the customer credit funds that the electric service provider
received from the State Energy Resources Conservation and
Development Commission pursuant to subdivision (a) of Section 25744
of the Public Resources Code. The repayment of these funds shall be in
addition to all other penalties and fines appropriately assessed the
electric service provider for committing those acts under other
provisions of law. All customer credit funds refunded under this
subdivision shall be deposited in the Renewable Resource Trust Fund for
redistribution by the State Energy Resources Conservation and
Development Commission pursuant to Chapter 8.6 (commencing with
Section 25740) of Division 15 of the Public Resources Code. This
subdivision may not be construed to apply retroactively.

(e) If a customer of an electric service provider or a community choice
aggregator is involuntarily returned to service provided by an electrical
corporation, any reentry fee imposed on that customer that the
commission deems is necessary to avoid imposing costs on other
customers of the electric corporation shall be the obligation of the
electric service provider or a community choice aggregator, except in the
case of a customer returned due to default in payment or other contractual
obligations or because the customer’s contract has expired. As a
condition of its registration, an electric service provider or a community
choice aggregator shall post a bond or demonstrate insurance sufficient
to cover those reentry fees. In the event that an electric service provider
becomes insolvent and is unable to discharge its obligation to pay reentry
fees, the fees shall be allocated to the returning customers.

SEC. 7. Section 399.6 of the Public Utilities Code, as added by
Section 4 of Chapter 1050 of the Statutes of 2000, is repealed.

SEC. 8. Section 399.8 of the Public Utilities Code, as amended by
Section 1 of Chapter 770 of the Statutes of 2001, is repealed.

SEC. 9. Section 399.8 of the Public Utilities Code, as amended by
Section 2 of Chapter 770 of the Statutes of 2001, is amended to read:

399.8. (a) In order to ensure that the citizens of this state continue
to receive safe, reliable, affordable, and environmentally sustainable
electric service, it is the policy of this state and the intent of the
Legislature that prudent investments in energy efficiency, renewable
energy, and research, development and demonstration shall continue to
be made.
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(b) (1) Every customer of an electrical corporation, shall pay a
nonbypassable system benefits charge authorized pursuant to this
article. The system benefits charge shall fund energy efficiency,
renewable energy, and research, development and demonstration.

(2) Local publicly owned electric utilities shall continue to collect
and administer system benefits charges pursuant to Section 385.

(¢) (1) The commission shall require each electrical corporation to
identify a separate rate component to collect revenues to fund energy
efficiency, renewable energy, and research, development and
demonstration programs authorized pursuant to this section beginning
January 1, 2002, through January 1, 2012. The rate component shall be
a nonbypassable element of the local distribution service and collected
on the basis of usage.

(2) This rate component may not exceed, for any tariff schedule, the
level of the rate component that was used to recover funds authorized
pursuant to Section 381 on January 1, 2000. If the amounts specified in
paragraph (1) of subdivision (d) are not recovered fully in any year, the
commission shall reset the rate component to restore the unrecovered
balance, provided that the rate component may not exceed, for any tariff
schedule, the level of the rate component that was used to recover funds
authorized pursuant to Section 381 on January 1, 2000. Pending
restoration, any annual shortfalls shall be allocated pro rata among the
three funding categories in the proportions established in paragraph (1)
of subdivision (d).

(d) The commission shall order San Diego Gas and Electric
Company, Southern California Edison Company, and Pacific Gas and
Electric Company to collect these funds commencing on January 1,
2002, as follows:

(1) Two hundred twenty-eight million dollars ($228,000,000) per
year in total for energy efficiency and conservation activities, one
hundred thirty-five million dollars ($135,000,000) in total per year for
renewable energy, and sixty-two million five hundred thousand dollars
($62,500,000) in total per year for research, development and
demonstration. The funds for energy efficiency and conservation
activities shall continue to be allocated in proportions established for the
year 2000 as set forth in paragraph (1) of subdivision (c) of Section 381.

(2) The amounts shall be adjusted annually at a rate equal to the lesser
of the annual growth in electric commodity sales or inflation, as defined
by the gross domestic product deflator.

(e) The commission and the Energy Commission shall retain and
continue their oversight responsibilities as set forth in Sections 381 and
383, and Chapter 7.1 (commencing with Section 25620) and Chapter 8.6
(commencing with Section 25740) of Division 15 of the Public
Resources Code.
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(f) (1) On or before January 1, 2004, the Governor shall appoint an
independent review panel including, but not limited to, members with
expertise on the energy service needs of large and small electricity
consumers, system reliability issues, and energy-related public policy.
On or before January 1, 2005, the panel shall prepare and submit to the
Legislature and the Energy Commission a report evaluating the energy
efficiency, renewable energy, and research, development and
demonstration programs funded under this section. Reasonable costs
associated with the review in each of the three program categories,
including technical assistance, may be charged to the relevant program
category under procedures to be developed by the commission for
energy efficiency and by the Energy Commission for renewable energy
and research development and demonstration.

(2) The report shall also assess all of the following:

(A) Whether ongoing programs are consistent with the statutory
goals.

(B) Whether potential synergies among the program categories
described in paragraph (1) that could provide enhanced public value
have been identified and incorporated in the programs.

(C) If established targets for increased renewable generation are
likely to be achieved.

(D) What changes should be made to result in a more efficient use of
public resources.

(3) The report shall also compare the Energy Commission’s programs
with efforts undertaken by other states and assess, as an alternative, the
relative costs and benefits of adopting a tradable minimum renewable
energy requirement in California. The evaluation shall include
recommendations intended to optimize renewable resource
development at the least cost.

(4) For energy efficiency programs, the report shall include an
evaluation of all of the following:

(A) The net benefits secured for residential customers, taking into
account both public and private costs, including improvements in that
customer group’s ability to avoid or reduce consumption of relatively
costly peak electricity.

(B) Whether the programs provide a balance of benefits to all sectors
that contribute to the funding.

(C) The extent to which competition in energy markets including, but
not limited to, load participation in ancillary services markets, and
improvements in technology affect the continuing need for such
programs.

(D) The status and growth of the private, competitive energy services
industry that provides energy efficiency services and other energy
products to customers.
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(E) The commercial availability of any new technologies that reduce
electricity demands during high-priced periods.

(F) Customers’ willingness and ability to reduce consumption or
adopt energy efficiency measures without program support.

(G) The extent to which the programs have delivered cost-effective
energy efficiency not adequately provided by markets and as a result
have reduced energy demand and consumption.

(H) The relative cost-effectiveness of program expenditures
compared to other current or potential expenditures to enhance system
reliability.

(5) The report shall include specific recommendations aimed at
assisting the Legislature in determining whether to change or eliminate
the collection of the system benefits charge on or after January 1, 2007.

(6) The panel may update and revise the report as needed.

(g) Promptly after receiving the panel’s report, the commission shall
convene a proceeding to address implementation of the panel’s energy
efficiency recommendations.

(h) An applicant for the Large Nonresidential Standard Performance
Contract Program funded pursuant to paragraph (1) of subdivision (b)
and an electrical corporation shall promptly attempt to resolve disputes
that arise related to the program’s guidelines and parameters prior to
entering into a program agreement. The applicant shall provide the
electrical corporation with written notice of any dispute. Within 10
business days after receipt of the notice, the parties shall meet to resolve
the dispute. If the dispute is not resolved within 10 business days after
the date of the meeting, the electrical corporation shall notify the
applicant of his or her right to file a complaint with the commission,
which complaint shall describe the grounds for the complaint, injury,
and relief sought. The commission shall issue its findings in response to
a filed complaint within 30 business days of the date of receipt of the
complaint. Prior to issuance of its findings, the commission shall
provide a copy of the complaint to the electrical corporation, which shall
provide a response to the complaint to the commission within five
business days of the date of receipt. During the dispute period, the
amount of estimated financial incentives shall be held in reserve until the
dispute is resolved.

SEC. 10. Section 445 of the Public Utilities Code is repealed.

CHAPTER 667

An act to amend Sections 6750, 6752, and 6753 of the Family Code,
and to add Section 1308.9 to the Labor Code, relating to minors.
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[Approved by Governor October 2, 2003. Filed with
Secretary of State October 3, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 6750 of the Family Code is amended to read:

6750. (a) This chapter applies to the following contracts entered
into between an unemancipated minor and any third party or parties on
or after January 1, 2000:

(1) A contract pursuant to which a minor is employed or agrees to
render artistic or creative services, either directly or through a third party,
including, but not limited to, a personal services corporation (loan-out
company), or through a casting agency. ““Artistic or creative services”’
includes, but is not limited to, services as an actor, actress, dancer,
musician, comedian, singer, stunt-person, voice-over artist, or other
performer or entertainer, or as a songwriter, musical producer or
arranger, writer, director, producer, production executive,
choreographer, composer, conductor, or designer.

(2) A contract pursuant to which a minor agrees to purchase, or
otherwise secure, sell, lease, license, or otherwise dispose of literary,
musical, or dramatic properties, or use of a person’s likeness, voice
recording, performance, or story of or incidents in his or her life, either
tangible or intangible, or any rights therein for use in motion pictures,
television, the production of sound recordings in any format now known
or hereafter devised, the legitimate or living stage, or otherwise in the
entertainment field.

(3) A contract pursuant to which a minor is employed or agrees to
render services as a participant or player in a sport.

(b) (1) If aminor is employed or agrees to render services directly for
any person or entity, that person or entity shall be considered the minor’s
employer for purposes of this chapter.

(2) If a minor’s services are being rendered through a third-party
individual or personal services corporation (loan-out company), the
person to whom or entity to which that third party is providing the
minor’s services shall be considered the minor’s employer for purposes
of this chapter.

(3) If a minor renders services as an extra, background performer, or
in a similar capacity through an agency or service that provides one or
more of those performers for a fee (casting agency), the agency or service
shall be considered the minor’s employer for the purposes of this chapter.

(c) (1) For purposes of this chapter, the minor’s ‘‘gross earnings’
shall mean the total compensation payable to the minor under the
contract or, if the minor’s services are being rendered through a
third-party individual or personal services corporation (loan-out
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company), the total compensation payable to that third party for the
services of the minor.

(2) Notwithstanding paragraph (1), with respect to contracts pursuant
to which a minor is employed or agrees to render services as a musician,
singer, songwriter, musical producer, or arranger only, for purposes of
this chapter, the minor’s *““gross earnings’ shall mean the total amount
paid to the minor pursuant to the contract, including the payment of any
advances to the minor pursuant to the contract, but excluding deductions
to offset those advances or other expenses incurred by the employer
pursuant to the contract, or, if the minor’s services are being rendered
through a third-party individual or personal services corporation
(loan-out company), the total amount payable to that third party for the
services of the minor.

SEC. 2. Section 6752 of the Family Code is amended to read:

6752. (a) A parent or guardian entitled to the physical custody, care,
and control of a minor who enters into a contract of a type described in
Section 6750 shall provide a certified copy of the minor’s birth
certificate indicating the minor’s minority to the other party or parties to
the contract and in addition, in the case of a guardian, a certified copy
of the court document appointing the person as the minor’s legal
guardian.

(b) (1) Notwithstanding any other statute, in an order approving a
minor’s contract of a type described in Section 6750, the court shall
require that 15 percent of the minor’s gross earnings pursuant to the
contract be set aside by the minor’s employer in trust, in an account or
other savings plan, and preserved for the benefit of the minor in
accordance with Section 6753.

(2) The court shall require that at least one parent or legal guardian,
as the case may be, entitled to the physical custody, care, and control of
the minor at the time the order is issued be appointed as trustee of the
funds ordered to be set aside in trust for the benefit of the minor, unless
the court shall determine that appointment of a different individual,
individuals, entity, or entities as trustee or trustees is required in the best
interest of the minor.

(3) Within 10 business days after commencement of employment, the
trustee or trustees of the funds ordered to be set aside in trust shall
provide the minor’s employer with a true and accurate photocopy of the
trustee’s statement pursuant to Section 6753. Upon presentation of the
trustee’s statement offered pursuant to this subdivision, the employer
shall provide the parent or guardian with a written acknowledgement of
receipt of the statement.

(4) The minor’s employer shall deposit or disburse the 15 percent of
the minor’s gross earnings pursuant to the contract within 15 business
days after receiving a true and accurate copy of the trustee’s statement
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pursuant to subdivision (c) of Section 6753, a certified copy of the
minor’s birth certificate, and, in the case of a guardian, a certified copy
of the court document appointing the person as the minor’s guardian.
Notwithstanding any other provision of law, pending receipt of these
documents, the minor’s employer shall hold, for the benefit of the minor,
the 15 percent of the minor’s gross earnings pursuant to the contract.

(5) When making the initial deposit of funds, the minor’s employer
shall provide written notification to the financial institution or company
that the funds are subject to Section 6753. Upon receipt of the court
order, the minor’s employer shall provide the financial institution with
a copy of the order.

(6) Once the minor’s employer deposits the set aside funds pursuant
to Section 6753, in trust, in an account or other savings plan, the minor’s
employer shall have no further obligation or duty to monitor or account
for the funds. The trustee or trustees of the trust shall be the only
individual, individuals, entity, or entities with the obligation or duty to
monitor and account for those funds once they have been deposited by
the minor’s employer. The trustee or trustees shall do an annual
accounting of the funds held in trust, in an account or other savings plan,
in accordance with Sections 16062 and 16063 of the Probate Code.

(7) The court shall have continuing jurisdiction over the trust
established pursuant to the order and may at any time, upon petition of
the parent or legal guardian, the minor, through his or her guardian ad
litem, or the trustee or trustees, on good cause shown, order that the trust
be amended or terminated, notwithstanding the provisions of the
declaration of trust. An order amending or terminating a trust may be
made only after reasonable notice to the beneficiary and, if the
beneficiary is then a minor, to the parent or guardian, if any, and to the
trustee or trustees of the funds with opportunity for all parties to appear
and be heard.

(8) A parent or guardian entitled to the physical custody, care, and
control of the minor shall promptly notify the minor’s employer in
writing of any change in facts that affect the employer’s obligation or
ability to set aside the funds in accordance with the order, including, but
not limited to, a change of financial institution or account number, or the
existence of a new or amended order issued pursuant to paragraph (7)
amending or terminating the employer’s obligations under this section.
The written notification shall be accompanied by a true and accurate
photocopy of the trustee’s statement pursuant to Section 6753 and, if
applicable, a true and accurate photocopy of the new or amended order.

(9) (A) If a parent, guardian, or trustee fails to provide the minor’s
employer with a true and accurate photocopy of the trustee’s statement
pursuant to Section 6753 within 180 days after the commencement of
employment, the employer shall forward to The Actors’ Fund of
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America 15 percent of the minor’s gross earnings pursuant to the
contract, together with the minor’s name and, if known, the minor’s
social security number, birth date, last known address, telephone
number, e-mail address, dates of employment, and title of the project on
which the minor was employed, and shall notify the parent, guardian, or
trustee of that transfer by certified mail to the last known address. Upon
receipt of those forwarded funds, The Actors’ Fund of America shall
become the trustee of those funds and the minor’s employer shall have
no further obligation or duty to monitor or account for the funds.

(B) The Actors’ Fund of America shall make its best efforts to notify
the parent, guardian, or trustee of their responsibilities to provide a true
and accurate photocopy of the trustee’s statement pursuant to Section
6753, and in the case of a guardian, a certified copy of the court document
appointing the person as the minor’s legal guardian. Within 15 business
days after receiving those documents, The Actors’ Fund of America
shall deposit or disburse the funds as directed by the trustee’s statement.
When making that deposit or disbursal of the funds, The Actors’ Fund
of America shall provide to the financial institution notice that the funds
are subject to Section 6753 and a copy of each applicable order, and shall
thereafter have no further obligation or duty to monitor or account for
the funds.

(c) The Actors’ Fund of America shall notify each beneficiary of his
or her entitlement to the funds that it holds for the beneficiary within 60
days after the date on which its records indicated that the beneficiary has
attained 18 years of age or the date on which it received notice that the
minor has been emancipated, by sending that notice to the last known
address for the beneficiary or, if it has no specific separate address for
the beneficiary, to the beneficiary’s parent or guardian.

(d) (1) Notwithstanding any other statute, for any minor’s contract
of a type described in Section 6750 that is not being submitted for
approval by the court pursuant to Section 6751, or for which the court
has issued a final order denying approval, 15 percent of the minor’s gross
earnings pursuant to the contract shall be set aside by the minor’s
employer in trust, in an account or other savings plan, and preserved for
the benefit of the minor in accordance with Section 6753. At least one
parent or legal guardian, as the case may be, entitled to the physical
custody, care, and control of the minor, shall be the trustee of the funds
set aside for the benefit of the minor, unless the court, upon petition by
the parent or legal guardian, the minor, through his or her guardian ad
litem, or the trustee or trustees of the trust, shall determine that
appointment of a different individual, individuals, entity, or entities as
trustee or trustees is required in the best interest of the minor.

(2) Within 10 business days of commencement after employment, a
parent or guardian, as the case may be, entitled to the physical custody,
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care, and control of the minor shall provide the minor’s employer with
a true and accurate photocopy of the trustee’s statement pursuant to
Section 6753 and in addition, in the case of a guardian, a certified copy
of the court document appointing the person as the minor’s legal
guardian. Upon presentation of the trustee’s statement offered pursuant
to this subdivision, the employer shall provide the parent or guardian
with a written acknowledgement of receipt of the statement.

(3) The minor’s employer shall deposit 15 percent of the minor’s
gross earnings pursuant to the contract within 15 business days of
receiving the trustee’s statement pursuant to Section 6753, or if the court
denies approval of the contract, within 15 business days of receiving a
final order denying approval of the contract. Notwithstanding any other
statute, pending receipt of the trustee’s statement or the final court order,
the minor’s employer shall hold for the benefit of the minor the 15
percent of the minor’s gross earnings pursuant to the contract. When
making the initial deposit of funds, the minor’s employer shall provide
written notification to the financial institution or company that the funds
are subject to Section 6753.

(4) Once the minor’s employer deposits the set aside funds in trust,
in an account or other savings plan pursuant to Section 6753, the minor’s
employer shall have no further obligation or duty to monitor or account
for the funds. The trustee or trustees of the trust shall be the only
individual, individuals, entity, or entities with the obligation or duty to
monitor and account for those funds once they have been deposited by
the minor’s employer. The trustee or trustees shall do an annual
accounting of the funds held in trust, in an account or other savings plan,
in accordance with Sections 16062 and 16063 of the Probate Code.

(5) Upon petition of the parent or legal guardian, the minor, through
his or her guardian ad litem, or the trustee or trustees of the trust, to the
superior court in any county in which the minor resides or in which the
trust is established, the court may at any time, on good cause shown,
order that the trust be amended or terminated, notwithstanding the
provisions of the declaration of trust. An order amending or terminating
a trust may be made only after reasonable notice to the beneficiary and,
if the beneficiary is then a minor, to the parent or guardian, if any, and
to the trustee or trustees of the funds with opportunity for all parties to
appear and be heard.

(6) A parent or guardian entitled to the physical custody, care, and
control of the minor shall promptly notify the minor’s employer in
writing of any change in facts that affect the employer’s obligation or
ability to set aside funds for the benefit of the minor in accordance with
this section, including, but not limited to, a change of financial
institution or account number, or the existence of a new or amended
order issued pursuant to paragraph (5) amending or terminating the
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employer’s obligations under this section. The written notification shall
be accompanied by a true and accurate photocopy of the trustee’s
statement and attachments pursuant to Section 6753 and, if applicable,
a true and accurate photocopy of the new or amended order.

(7) (A) If a parent, guardian, or trustee fails to provide the minor’s
employer with a true and accurate photocopy of the trustee’s statement
pursuant to Section 6753, within 180 days after commencement of
employment, the employer shall forward to The Actors’ Fund of
America the 15 percent of the minor’s gross earnings pursuant to the
contract, together with the minor’s name and, if known, the minor’s
social security number, birth date, last known address, telephone
number, e-mail address, dates of employment, and the title of the project
on which the minor was employed, and shall notify the parent, guardian,
or trustee of that transfer by certified mail to the last known address.
Upon receipt of those forwarded funds, The Actors’ Fund of America
shall become the trustee of those funds and the minor’s employer shall
have no further obligation or duty to monitor or account for the funds.

(B) The Actors’ Fund of America shall make best efforts to notify the
parent, guardian, or trustee of their responsibilities to provide a true and
accurate photocopy of the trustee’s statement pursuant to Section 6753
and in the case of a guardian, a certified copy of the court document
appointing the person as the minor’s legal guardian. After receiving
those documents, The Actors’ Fund of America shall deposit or disburse
the funds as directed by the trustee’s statement, and in accordance with
Section 6753, within 15 business days. When making that deposit or
disbursal of the funds, The Actors’ Fund of America shall provide notice
to the financial institution that the funds are subject to Section 6753, and
shall thereafter have no further obligation or duty to monitor or account
for the funds.

(C) The Actors’ Fund of America shall notify each beneficiary of his
or her entitlement to the funds that it holds for the beneficiary, within 60
days after the date on which its records indicate that the beneficiary has
attained 18 years of age or the date on which it received notice that the
minor has been emancipated, by sending that notice to the last known
address that it has for the beneficiary, or to the beneficiary’s parent or
guardian, where it has no specific separate address for the beneficiary.

(e) Where a parent or guardian is entitled to the physical custody, care,
and control of a minor who enters into a contract of a type described in
Section 6750, the relationship between the parent or guardian and the
minor is a fiduciary relationship that is governed by the law of trusts,
whether or not a court has issued a formal order to that effect. The parent
or guardian acting in his or her fiduciary relationship, shall, with the
earnings and accumulations of the minor under the contract, pay all
liabilities incurred by the minor under the contract, including, but not
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limited to, payments for taxes on all earnings, including taxes on the
amounts set aside under subdivisions (b) and (c) of this section, and
payments for personal or professional services rendered to the minor or
the business related to the contract. Nothing in this subdivision shall be
construed to alter any other existing responsibilities of a parent or legal
guardian to provide for the support of a minor child.

(f) (1) Except as otherwise provided in this subdivision, The Actors’
Fund of America, as trustee of unclaimed set-aside funds, shall manage
and administer those funds in the same manner as a trustee under the
Probate Code. Notwithstanding the foregoing, The Actors’ Fund of
America is not required to open separate, segregated individual trust
accounts for each beneficiary but may hold the set-aside funds in a
single, segregated master account for all beneficiaries, provided it
maintains accounting records for each beneficiary’s interest in the master
account.

(2) The Actors’ Fund of America shall have the right to transfer funds
from the master account, or from a beneficiary’s segregated account to
its general account in an amount equal to the beneficiary’s balance. The
Actors’ Fund of America shall have the right to use those funds
transferred to its general account to provide programs and services for
young performers. This use of the funds does not limit or alter The
Actors’ Fund of America’s obligation to disburse the set-aside funds to
the beneficiary, or the beneficiary’s parent, guardian, trustee, or estate
pursuant to this chapter.

(3) (A) Upon receiving a certified copy of the beneficiary’s birth
certificate, or United States passport, and a true and accurate photocopy
of the trustee’s statement pursuant to Section 6753, The Actors’ Fund of
America shall transfer the beneficiary’s balance to the trust account
established for the beneficiary.

(B) The Actors’ Fund of America shall disburse the set-aside funds
to a beneficiary who has attained 18 years of age, after receiving proof
of the beneficiary’s identity and a certified copy of the beneficiary’s birth
certificate or United States passport, or to a beneficiary who has been
emancipated, after receiving proof of the beneficiary’s identity and
appropriate documentation evidencing the beneficiary’s emancipation.

(C) The Actors’ Fund of America shall disburse the set-aside funds
to the estate of a deceased beneficiary after receiving appropriate
documentation evidencing the death of the beneficiary and the
claimant’s authority to collect those funds on behalf of the beneficiary.

(g) (1) The beneficiary of an account held by The Actors’ Fund of
America pursuant to this section shall be entitled to receive imputed
interest on the balance in his or her account for the entire period during
which the account is held at a rate equal to the lesser of the federal reserve
rate in effect on the last business day of the prior calendar quarter or the
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national average money market rate as published in the New York Times
on the last Sunday of the prior calendar quarter, adjusted quarterly.

(2) The Actors’ Fund of America may assess and deduct from the
balance in the beneficiary’s account reasonable management,
administrative, and investment expenses, including beneficiary-specific
fees for initial set up, account notifications and account disbursements,
and a reasonably allocable share of management, administrative, and
investment expenses of the master account. No fees may be charged to
any beneficiary’s account during the first year that the account is held by
The Actors’ Fund of America.

(3) Notwithstanding paragraph (2), the amount paid on any claim
made by a beneficiary or the beneficiary’s parent or guardian after The
Actors’ Fund of America receives and holds funds pursuant to this
section may not be less than the amount of the funds received plus the
imputed interest.

(h) Notwithstanding any provision of this chapter to the contrary, any
minor’s employer holding set-aside funds under this chapter, which
funds remain unclaimed 180 days after the effective date hereof, shall
forward those unclaimed funds to The Actors’ Fund of America, along
with the minor’s name and, if known, the minor’s social security
number, birth date, last known address, telephone number, e-mail
address, dates of employment, and the title of the project on which the
minor was employed, and shall notify the parent, guardian, or trustee of
that transfer by certified mail to the last known address. Upon receipt of
those forwarded funds by The Actors’ Fund of America, the minor’s
employer shall have no further obligation or duty to monitor or account
for the funds.

(1) All funds received by The Actors’ Fund of America pursuant to
this section shall be exempt from the application of the Unclaimed
Property Law (Title 10 (commencing with Section 1300) of Part 3 of the
Code of Civil Procedure), including, but not limited to, Section 1510 of
the Code of Civil Procedure.

SEC. 3. Section 6753 of the Family Code is amended to read:

6753. (a) The trustee or trustees shall establish a trust account, that
shall be known as a Coogan Trust Account, pursuant to this section at
a bank, savings and loan institution, credit union, brokerage firm, or
company registered under the Investment Company Act of 1940, that is
located in the State of California, unless a similar trust has been
previously established, for the purpose of preserving for the benefit of
the minor the portion of the minor’s gross earnings pursuant to paragraph
(1) of subdivision (b) of Section 6752 or pursuant to paragraph (1) of
subdivision (c) of Section 6752. The trustee or trustees shall establish the
trust pursuant to this section within seven business days after the minor’s
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contract is signed by the minor, the third-party individual or personal
services corporation (loan-out company), and the employer.

(b) Except as otherwise provided in this section, prior to the date on
which the beneficiary of the trust attains the age of 18 years or the
issuance of a declaration of emancipation of the minor under Section
7122, no withdrawal by the beneficiary or any other individual,
individuals, entity, or entities may be made of funds on deposit in trust
without written order of the superior court pursuant to paragraph (7) of
subdivision (b) or paragraph (5) of subdivision (c) of Section 6752.
Upon reaching the age of 18 years, the beneficiary may withdraw the
funds on deposit in trust only after providing a certified copy of the
beneficiary’s birth certificate to the financial institution where the trust
is located.

(c) The trustee or trustees shall, within 10 business days after the
minor’s contract is signed by the minor, the third-party individual or
personal services corporation (loan-out company), and the employer,
prepare a written statement under penalty of perjury that shall include the
name, address, and telephone number of the financial institution, the
name of the account, the number of the account, the name of the minor
beneficiary, the name of the trustee or trustees of the account, and any
additional information needed by the minor’s employer to deposit into
the account the portion of the minor’s gross earnings prescribed by
paragraph (1) of subdivision (b) or paragraph (1) of subdivision (c) of
Section 6752. The trustee or trustees shall attach to the written statement
a true and accurate photocopy of any information received from the
financial institution confirming the creation of the account, such as an
account agreement, account terms, passbook, or other similar writings.

(d) The trust shall be established in California either with a financial
institution that is and remains insured at all times by the Federal Deposit
Insurance Corporation (FDIC), the Securities Investor Protection
Corporation (SIPC), or the National Credit Union Share Insurance Fund
(NCUSIF) or their respective successors, or with a company that is and
remains registered under the Investment Company Act of 1940. The
trustee or trustees of the trust shall be the only individual, individuals,
entity, or entities with the obligation or duty to ensure that the funds
remain in trust, in an account or other savings plan insured in accordance
with this section, or with a company that is and remains registered under
the Investment Company Act of 1940 as authorized by this section.

(e) Upon application by the trustee or trustees to the financial
institution or company in which the trust is held, the trust funds shall be
handled by the financial institution or company in one or more of the
following methods:

(1) The financial institution or company may transfer funds to
another account or other savings plan at the same financial institution or
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company, provided that the funds transferred shall continue to be held
in trust, and subject to this chapter.

(2) The financial institution or company may transfer funds to
another financial institution or company, provided that the funds
transferred shall continue to be held in trust, and subject to this chapter
and that the transferring financial institution or company has provided
written notification to the financial institution or company to which the
funds will be transferred that the funds are subject to this section and
written notice of the requirements of this chapter.

(3) The financial institution or company may use all or a part of the
funds to purchase, in the name of and for the benefit of the minor, (A)
investment funds offered by a company registered under the Investment
Company Act of 1940, provided that if the underlying investments are
equity securities, the investment fund is a broad-based index fund or
invests broadly across the domestic or a foreign regional economy, is not
a sector fund, and has assets under management of at least two hundred
fifty million dollars ($250,000,000); or (B) government securities and
bonds, certificates of deposit, money market instruments, money market
accounts, or mutual funds investing solely in those government
securities and bonds, certificates, instruments, and accounts, that are
available at the financial institution where the trust fund or other savings
plan is held, provided that the funds shall continue to be held in trust and
subject to this chapter, those purchases shall have a maturity date on or
before the date upon which the minor will attain the age of 18 years, and
any proceeds accruing from those purchases shall be redeposited into
that account or accounts or used to further purchase any of those or
similar securities, bonds, certificates, instruments, funds, or accounts.

SEC. 4. Section 1308.9 is added to the Labor Code, to read:

1308.9. (a) If the Labor Commissioner provides written consent
pursuant to Section 1308.5 for the employment of a minor under a
contract described in Section 6750 of the Family Code, that consent shall
be void after the expiration of 10 business days from the date written
consent was granted, unless it is attached to a true and correct copy of
the trustee’s statement evidencing the establishment on behalf of the
minor of a “Coogan Trust Account” pursuant to Chapter 3
(commencing with Section 6750) of Part 3 of Division 11 of the Family
Code. If the written consent is attached to a true and correct copy of that
trustee’s statement, the written consent shall be valid for a six-month
period.

(b) A person may not apply for the written consent of the Labor
Commissioner to employ the same minor under a contract described in
Section 6750 of the Family Code more than once in any six-month
period. If written consent is issued by the Labor Commissioner for the
employment of the same minor more than once within any six-month
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period, the earliest dated written consent shall be valid and any other
written consent issued during that six-month period shall be void.

CHAPTER 668

An act to amend Section 17213 of the Education Code, and to amend
Section 21151.8 of the Public Resources Code, relating to public
schools.

[Approved by Governor October 2, 2003. Filed with
Secretary of State October 3, 2003.]

The people of the State of California do enact as follows:

SECTION 1. The Legislature finds and declares all of the following:

(a) Many studies have shown significantly increased levels of
pollutants, particularly diesel particulates, in close proximity to
freeways and other major diesel sources. A recent study of Los Angeles
area freeways measured diesel particulate levels up to 25 times higher
near freeways than those levels elsewhere. Much of the pollution from
freeways is associated with acute health effects, exacerbating asthma and
negatively impacting the ability of children to learn.

(b) Cars and trucks release at least forty different toxic air
contaminants, including, but not limited to, diesel particulate, benzene,
formaldehyde, 1,3-butadiene and acetaldehyde. Levels of these
pollutants are generally concentrated within 500 feet of freeways and
very busy roadways.

(c) Current state law governing the siting of schools does not specify
whether busy freeways should be included in environmental impact
reports of nearby “‘facilities.” Over 150 schools are already estimated
to be within 500 feet of extremely high traffic roadways.

(d) A disproportionate number of economically disadvantaged pupils
may be attending schools that are close to busy roads, putting them at an
increased risk of developing bronchitis from elevated levels of several
pollutants associated with traffic. Many studies have confirmed that
increased wheezing and bronchitis occurs among children living in high
traffic areas.

(e) It is therefore the intent of the Legislature to protect school
children from the health risks posed by pollution from heavy freeway
traffic and other nonstationary sources in the same way that they are
protected from industrial pollution.

SEC. 2. Section 17213 of the Education Code is amended to read:
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17213. The governing board of a school district may not approve a
project involving the acquisition of a schoolsite by a school district,
unless all of the following occur:

(a) The school district, as the lead agency, as defined in Section 21067
of the Public Resources Code, determines that the property purchased or
to be built upon is not any of the following:

(1) The site of a current or former hazardous waste disposal site or
solid waste disposal site, unless if the site was a former solid waste
disposal site, the governing board of the school district concludes that
the wastes have been removed.

(2) A hazardous substance release site identified by the Department
of Toxic Substances Control in a current list adopted pursuant to Section
25356 of the Health and Safety Code for removal or remedial action
pursuant to Chapter 6.8 (commencing with Section 25300) of Division
20 of the Health and Safety Code.

(3) A site that contains one or more pipelines, situated underground
or aboveground, that carries hazardous substances, acutely hazardous
materials, or hazardous wastes, unless the pipeline is a natural gas line
that is used only to supply natural gas to that school or neighborhood.

(b) The school district, as the lead agency, as defined in Section 21067
of the Public Resources Code, in preparing the environmental impact
report or negative declaration has consulted with the administering
agency in which the proposed schoolsite is located, pursuant to Section
2735.3 of Title 19 of the California Code of Regulations, and with any
air pollution control district or air quality management district having
jurisdiction in the area, to identify both permitted and nonpermitted
facilities within that district’s authority, including, but not limited to,
freeways and other busy traffic corridors, large agricultural operations,
and railyards, within one-fourth of a mile of the proposed schoolsite, that
might reasonably be anticipated to emit hazardous air emissions, or to
handle hazardous or acutely hazardous materials, substances, or waste.
The school district, as the lead agency, shall include a list of the locations
for which information is sought.

(c) The governing board of the school district makes one of the
following written findings:

(1) Consultation identified none of the facilities or significant
pollution sources specified in subdivision (b).

(2) The facilities or other pollution sources specified in subdivision
(b) exist, but one of the following conditions applies:

(A) The health risks from the facilities or other pollution sources do
not and will not constitute an actual or potential endangerment of public
health to persons who would attend or be employed at the school.

(B) The governing board finds that corrective measures required
under an existing order by another governmental entity that has
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jurisdiction over the facilities or other pollution sources will, before the
school is occupied, result in the mitigation of all chronic or accidental
hazardous air emissions to levels that do not constitute an actual or
potential endangerment of public health to persons who would attend or
be employed at the proposed school. If the governing board makes this
finding, the governing board shall also make a subsequent finding, prior
to the occupancy of the school, that the emissions have been mitigated
to these levels.

(C) For a schoolsite with a boundary that is within 500 feet of the edge
of the closest traffic lane of a freeway or other busy traffic corridor, the
governing board of the school district determines, through analysis
pursuant to paragraph (2) of subdivision (b) of Section 44360 of the
Health and Safety Code, based on appropriate air dispersion modeling,
and after considering any potential mitigation measures, that the air
quality at the proposed site is such that neither short-term nor long-term
exposure poses significant health risks to pupils.

(D) The governing board finds that neither of the conditions set forth
in subparagraph (B) or (C) can be met, and the school district is unable
to locate an alternative site that is suitable due to a severe shortage of
sites that meet the requirements in subdivision (a) of Section 17213. If
the governing board makes this finding, the governing board shall adopt
a statement of Overriding Considerations pursuant to Section 15093 of
Title 14 of the California Code of Regulations.

(d) As used in this section:

(1) “Hazardous air emissions’ means emissions into the ambient air
of air contaminants that have been identified as a toxic air contaminant
by the State Air Resources Board or by the air pollution control officer
for the jurisdiction in which the project is located. As determined by the
air pollution control officer, hazardous air emissions also means
emissions into the ambient air from any substance identified in
subdivisions (a) to (f), inclusive, of Section 44321 of the Health and
Safety Code.

(2) ‘““Hazardous substance’ means any substance defined in Section
25316 of the Health and Safety Code.

(3) “Acutely hazardous material” means any material defined
pursuant to subdivision (a) of Section 25532 of the Health and Safety
Code.

(4) “Hazardous waste” means any waste defined in Section 25117 of
the Health and Safety Code.

(5) “Hazardous waste disposal site” means any site defined in
Section 25114 of the Health and Safety Code.

(6) “Administering agency’” means any agency designated pursuant
to Section 25502 of the Health and Safety Code.
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(7) “Handle” means handle as defined in Article 1 (commencing
with Section 25500) of Chapter 6.95 of Division 20 of the Health and
Safety Code.

(8) “Facilities’” means any source with a potential to use, generate,
emit or discharge hazardous air pollutants, including, but not limited to,
pollutants that meet the definition of a hazardous substance, and whose
process or operation is identified as an emission source pursuant to the
most recent list of source categories published by the California Air
Resources Board.

(9) “Freeway or other busy traffic corridors” means those roadways
that, on an average day, have traffic in excess of 50,000 vehicles in a rural
area as defined in Section 50101 of the Health and Safety Code, and
100,000 vehicles in an urban area, as defined in Section 50104.7 of the
Health and Safety Code.

SEC. 3. Section 21151.8 of the Public Resources Code is amended
to read:

21151.8. (a) An environmental impact report or negative
declaration may not be approved for any project involving the purchase
of a schoolsite or the construction of a new elementary or secondary
school by a school district unless all of the following occur:

(1) The environmental impact report or negative declaration includes
information that is needed to determine if the property proposed to be
purchased, or to be constructed upon, is any of the following:

(A) The site of a current or former hazardous waste disposal site or
solid waste disposal site and, if so, whether the wastes have been
removed.

(B) A hazardous substance release site identified by the Department
of Toxic Substances Control in a current list adopted pursuant to Section
25356 of the Health and Safety Code for removal or remedial action
pursuant to Chapter 6.8 (commencing with Section 25300) of Division
20 of the Health and Safety Code.

(C) A site that contains one or more pipelines, situated underground
or aboveground, that carries hazardous substances, acutely hazardous
materials, or hazardous wastes, unless the pipeline is a natural gas line
that is used only to supply natural gas to that school or neighborhood,
or other nearby schools.

(D) A site that is within 500 feet of the edge of the closest traffic lane
of a freeway or other busy traffic corridor.

(2) The school district, as the lead agency, in preparing the
environmental impact report or negative declaration has notified in
writing and consulted with the administering agency in which the
proposed schoolsite is located, pursuant to Section 2735.3 of Title 19 of
the California Code of Regulations, and with any air pollution control
district or air quality management district having jurisdiction in the area,



[Ch. 668] STATUTES OF 2003 5151

to identify both permitted and nonpermitted facilities within that
district’s authority, including, but not limited to, freeways and busy
traffic corridors, large agricultural operations, and railyards, within
one-fourth of a mile of the proposed schoolsite, that might reasonably
be anticipated to emit hazardous emissions or handle hazardous or
acutely hazardous materials, substances, or waste. The notification by
the school district, as the lead agency, shall include a list of the locations
for which information is sought.

(3) The governing board of the school district makes one of the
following written findings:

(A) Consultation identified no facilities of this type or other
significant pollution sources specified in paragraph (2).

(B) The facilities or other pollution sources specified in paragraph (2)
exist, but one of the following conditions applies:

(i) The health risks from the facilities or other pollution sources do
not and will not constitute an actual or potential endangerment of public
health to persons who would attend or be employed at the proposed
school.

(i) Corrective measures required under an existing order by another
agency having jurisdiction over the facilities or other pollution sources
will, before the school is occupied, result in the mitigation of all chronic
or accidental hazardous air emissions to levels that do not constitute an
actual or potential endangerment of public health to persons who would
attend or be employed at the proposed school. If the governing board
makes a finding pursuant to this clause, it shall also make a subsequent
finding, prior to occupancy of the school, that the emissions have been
so mitigated.

(iii)) For a schoolsite with a boundary that is within 500 feet of the
edge of the closest traffic lane of a freeway or other busy traffic corridor,
the governing board of the school district determines, through analysis
pursuant to paragraph (2) of subdivision (b) of Section 44360 of the
Health and Safety Code, based on appropriate air dispersion modeling,
and after considering any potential mitigation measures, that the air
quality at the proposed site is such that neither short-term nor long-term
exposure poses significant health risks to pupils.

(C) The facilities or other pollution sources specified in paragraph (2)
exist, but conditions in clause (i), (ii) or (iii) of subparagraph (B) cannot
be met, and the school district is unable to locate an alternative site that
is suitable due to a severe shortage of sites that meet the requirements
in subdivision (a) of Section 17213 of the Education Code. If the
governing board makes this finding, the governing board shall adopt a
statement of Overriding Considerations pursuant to Section 15093 of
Title 14 of the California Code of Regulations.
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(4) Each administering agency, air pollution control district, or air
quality management district receiving written notification from a lead
agency to identify facilities pursuant to paragraph (2) shall provide the
requested information and provide a written response to the lead agency
within 30 days of receiving the notification. The environmental impact
report or negative declaration shall be conclusively presumed to comply
with this section as to the area of responsibility of any agency that does
not respond within 30 days.

(b) If a school district, as a lead agency, has carried out the
consultation required by paragraph (2) of subdivision (a), the
environmental impact report or the negative declaration shall be
conclusively presumed to comply with this section, notwithstanding any
failure of the consultation to identify an existing facility or other
pollution source specified in paragraph (2) of subdivision (a).

(c) As used in this section and Section 21151.4, the following
definitions shall apply:

(1) “Hazardous substance’” means any substance defined in Section
25316 of the Health and Safety Code.

(2) ““Acutely hazardous material” means any material defined
pursuant to subdivision (a) of Section 25532 of the Health and Safety
Code.

(3) “Hazardous waste” means any waste defined in Section 25117 of
the Health and Safety Code.

(4) “Hazardous waste disposal site”” means any site defined in
Section 25114 of the Health and Safety Code.

(5) “Hazardous air emissions’” means emissions into the ambient air
of air contaminants that have been identified as a toxic air contaminant
by the State Air Resources Board or by the air pollution control officer
for the jurisdiction in which the project is located. As determined by the
air pollution control officer, hazardous air emissions also means
emissions into the ambient air from any substances identified in
subdivisions (a) to (f), inclusive, of Section 44321 of the Health and
Safety Code.

(6) “Administering agency” means an agency designated pursuant to
Section 25502 of the Health and Safety Code.

(7) “Handle” means handle as defined in Article 1 (commencing
with Section 25500) of Chapter 6.95 of Division 20 of the Health and
Safety Code.

(8) ““Facilities” means any source with a potential to use, generate,
emit or discharge hazardous air pollutants, including, but not limited to,
pollutants that meet the definition of a hazardous substance, and whose
process or operation is identified as an emission source pursuant to the
most recent list of source categories published by the California Air
Resources Board.
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(9) “Freeway or other busy traffic corridors” means those roadways
that, on an average day, have traffic in excess of 50,000 vehicles in a rural
area, as defined in Section 50101 of the Health and Safety Code, and
100,000 vehicles in an urban area, as defined in Section 50104.7 of the
Health and Safety Code.

CHAPTER 669

An act to amend and repeal Section 52244 of the Education Code,
relating to public schools.

[Approved by Governor October 2, 2003. Filed with
Secretary of State October 3, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 52244 of the Education Code is amended to
read:

52244. (a) There is hereby established a pilot grant program for the
purpose of awarding grants to cover the costs of advanced placement
examination fees. The State Department of Education shall administer
this program.

(b) Any school district may apply to the State Department of
Education for grant funding pursuant to this section, based on the
number of economically disadvantaged pupils in the district enrolled in
advanced placement courses who will take the next offered advanced
placement examinations. A school district that applies to the State
Department of Education for this purpose shall designate school district
staff to whom pupils may submit applications for grants and shall
institute a plan to notify pupils of the availability of financial assistance
pursuant to this section. Grants shall be expended only to pay the fees
required of pupils to take an advanced placement examination.

(c) Any economically disadvantaged pupil who is enrolled in an
advanced placement course may apply to the designated school district
staff for a grant pursuant to this section. A pupil who receives a grant
shall pay five dollars ($5) of the examination fee.

(d) School districts and county superintendents of schools may join
together and form collaboratives or consortia in order to participate in
the grant program established by this section.

(e) Grants provided pursuant to this section may not be used to
supplant fee waivers available to low-income pupils who take advanced
placement examinations.
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(f) If the total school district applications exceed the total funds
available pursuant to this section, the State Department of Education
shall prorate the grants based upon the ratio of the total amount requested
to the total amount budgeted by the state for this purpose.

(g) To facilitate program administration and school district
reimbursement, the State Department of Education may enter into a
contract with the provider of advanced placement examinations. For
purposes of the contract authorized pursuant to this subdivision, the
State Department of Education is exempt from the requirements of Part
2 (commencing with Section 10100) of Division 2 of the Public Contract
Code and from the requirements of Article 6 (commencing with Section
999) of Chapter 6 of Division 4 of the Military and Veterans Code.

(h) This section shall remain in effect only until January 1, 2008, and
as of that date is repealed, unless a later enacted statute, that is enacted
before January 1, 2008, deletes or extends that date.

CHAPTER 670

An act to add Section 653z to the Penal Code, relating to crime.

[Approved by Governor October 2, 2003. Filed with
Secretary of State October 3, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 653z is added to the Penal Code, to read:

653z. (a) Every person who operates a recording device in a motion
picture theater while a motion picture is being exhibited, for the purpose
of recording a theatrical motion picture and without the express written
authority of the owner of the motion picture theater, is guilty of a public
offense and shall be punished by imprisonment in a county jail not
exceeding one year, by a fine not exceeding two thousand five hundred
dollars ($2,500), or by both that fine and imprisonment.

(b) For the purposes of this section, the following terms have the
following meanings:

(1) “Recording device” means a photographic, digital or video
camera, or other audio or video recording device capable of recording the
sounds and images of a motion picture or any portion of a motion picture.

(2) “Motion picture theater’” means a theater or other premises in
which a motion picture is exhibited.

(c) Nothing in this section shall preclude prosecution under any other
provision of law.
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SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction, eliminates
a crime or infraction, or changes the penalty for a crime or infraction,
within the meaning of Section 17556 of the Government Code, or
changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

CHAPTER 671

An act to amend Section 12940 of the Government Code, relating to
unlawful employment practices.

[Approved by Governor October 3, 2003. Filed with
Secretary of State October 3, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 12940 of the Government Code is amended to
read:

12940. It shall be an unlawful employment practice, unless based
upon a bona fide occupational qualification, or, except where based upon
applicable security regulations established by the United States or the
State of California:

(a) For an employer, because of the race, religious creed, color,
national origin, ancestry, physical disability, mental disability, medical
condition, marital status, sex, age, or sexual orientation of any person,
to refuse to hire or employ the person or to refuse to select the person for
a training program leading to employment, or to bar or to discharge the
person from employment or from a training program leading to
employment, or to discriminate against the person in compensation or
in terms, conditions, or privileges of employment.

(1) This part does not prohibit an employer from refusing to hire or
discharging an employee with a physical or mental disability, or subject
an employer to any legal liability resulting from the refusal to employ
or the discharge of an employee with a physical or mental disability,
where the employee, because of his or her physical or mental disability,
is unable to perform his or her essential duties even with reasonable
accommodations, or cannot perform those duties in a manner that would
not endanger his or her health or safety or the health or safety of others
even with reasonable accommodations.
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(2) This part does not prohibit an employer from refusing to hire or
discharging an employee who, because of the employee’s medical
condition, is unable to perform his or her essential duties even with
reasonable accommodations, or cannot perform those duties in a manner
that would not endanger the employee’s health or safety or the health or
safety of others even with reasonable accommodations. Nothing in this
part shall subject an employer to any legal liability resulting from the
refusal to employ or the discharge of an employee who, because of the
employee’s medical condition, is unable to perform his or her essential
duties, or cannot perform those duties in a manner that would not
endanger the employee’s health or safety or the health or safety of others
even with reasonable accommodations.

(3) Nothing in this part relating to discrimination on account of
marital status shall do either of the following:

(A) Affect the right of an employer to reasonably regulate, for reasons
of supervision, safety, security, or morale, the working of spouses in the
same department, division, or facility, consistent with the rules and
regulations adopted by the commission.

(B) Prohibit bona fide health plans from providing additional or
greater benefits to employees with dependents than to those employees
without or with fewer dependents.

(4) Nothing in this part relating to discrimination on account of sex
shall affect the right of an employer to use veteran status as a factor in
employee selection or to give special consideration to Vietnam era
veterans.

(5) Nothing in this part prohibits an employer from refusing to
employ an individual because of his or her age if the law compels or
provides for that refusal. Promotions within the existing staff, hiring or
promotion on the basis of experience and training, rehiring on the basis
of seniority and prior service with the employer, or hiring under an
established recruiting program from high schools, colleges, universities,
or trade schools do not, in and of themselves, constitute unlawful
employment practices.

(b) For a labor organization, because of the race, religious creed,
color, national origin, ancestry, physical disability, mental disability,
medical condition, marital status, sex, age, or sexual orientation of any
person, to exclude, expel or restrict from its membership the person, or
to provide only second-class or segregated membership or to
discriminate against any person because of the race, religious creed,
color, national origin, ancestry, physical disability, mental disability,
medical condition, marital status, sex, age, or sexual orientation of the
person in the election of officers of the labor organization or in the
selection of the labor organization’s staff or to discriminate in any way
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against any of its members or against any employer or against any person
employed by an employer.

(c) For any person to discriminate against any person in the selection
or training of that person in any apprenticeship training program or any
other training program leading to employment because of the race,
religious creed, color, national origin, ancestry, physical disability,
mental disability, medical condition, marital status, sex, age, or sexual
orientation of the person discriminated against.

(d) For any employer or employment agency to print or circulate or
cause to be printed or circulated any publication, or to make any
non-job-related inquiry of an employee or applicant, either verbal or
through use of an application form, that expresses, directly or indirectly,
any limitation, specification, or discrimination as to race, religious
creed, color, national origin, ancestry, physical disability, mental
disability, medical condition, marital status, sex, age, or sexual
orientation, or any intent to make any such limitation, specification or
discrimination. Nothing in this part prohibits an employer or
employment agency from inquiring into the age of an applicant, or from
specifying age limitations, where the law compels or provides for that
action.

(e) (1) Except as provided in paragraph (2) or (3), for any employer
or employment agency to require any medical or psychological
examination of an applicant, to make any medical or psychological
inquiry of an applicant, to make any inquiry whether an applicant has a
mental disability or physical disability or medical condition, or to make
any inquiry regarding the nature or severity of a physical disability,
mental disability, or medical condition.

(2) Notwithstanding paragraph (1), an employer or employment
agency may inquire into the ability of an applicant to perform job-related
functions and may respond to an applicant’s request for reasonable
accommodation.

(3) Notwithstanding paragraph (1), an employer or employment
agency may require a medical or psychological examination or make a
medical or psychological inquiry of a job applicant after an employment
offer has been made but prior to the commencement of employment
duties, provided that the examination or inquiry is job-related and
consistent with business necessity and that all entering employees in the
same job classification are subject to the same examination or inquiry.

(f) (1) Except as provided in paragraph (2), for any employer or
employment agency to require any medical or psychological
examination of an employee, to make any medical or psychological
inquiry of an employee, to make any inquiry whether an employee has
a mental disability, physical disability, or medical condition, or to make
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any inquiry regarding the nature or severity of a physical disability,
mental disability, or medical condition.

(2) Notwithstanding paragraph (1), an employer or employment
agency may require any examinations or inquiries that it can show to be
job-related and consistent with business necessity. An employer or
employment agency may conduct voluntary medical examinations,
including voluntary medical histories, which are part of an employee
health program available to employees at that worksite.

(g) For any employer, labor organization, or employment agency to
harass, discharge, expel, or otherwise discriminate against any person
because the person has made a report pursuant to Section 11161.8 of the
Penal Code that prohibits retaliation against hospital employees who
report suspected patient abuse by health facilities or community care
facilities.

(h) For any employer, labor organization, employment agency, or
person to discharge, expel, or otherwise discriminate against any person
because the person has opposed any practices forbidden under this part
or because the person has filed a complaint, testified, or assisted in any
proceeding under this part.

(i) For any person to aid, abet, incite, compel, or coerce the doing of
any of the acts forbidden under this part, or to attempt to do so.

(G) (1) For an employer, labor organization, employment agency,
apprenticeship training program or any training program leading to
employment, or any other person, because of race, religious creed, color,
national origin, ancestry, physical disability, mental disability, medical
condition, marital status, sex, age, or sexual orientation, to harass an
employee, an applicant, or a person providing services pursuant to a
contract. Harassment of an employee, an applicant, or a person
providing services pursuant to a contract by an employee, other than an
agent or supervisor, shall be unlawful if the entity, or its agents or
supervisors, knows or should have known of this conduct and fails to
take immediate and appropriate corrective action. An employer may also
be responsible for the acts of nonemployees, with respect to sexual
harassment of employees, applicants, or persons providing services
pursuant to a contract in the workplace, where the employer, or its agents
or supervisors, knows or should have known of the conduct and fails to
take immediate and appropriate corrective action. In reviewing cases
involving the acts of nonemployees, the extent of the employer’s control
and any other legal responsibility which the employer may have with
respect to the conduct of those nonemployees shall be considered. An
entity shall take all reasonable steps to prevent harassment from
occurring. Loss of tangible job benefits shall not be necessary in order
to establish harassment.
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(2) The provisions of this subdivision are declaratory of existing law,
except for the new duties imposed on employers with regard to
harassment.

(3) An employee of an entity subject to this subdivision is personally
liable for any harassment prohibited by this section that is perpetrated
by the employee, regardless of whether the employer or covered entity
knows or should have known of the conduct and fails to take immediate
and appropriate corrective action.

(4) (A) For purposes of this subdivision only, “employer’” means
any person regularly employing one or more persons or regularly
receiving the services of one or more persons providing services
pursuant to a contract, or any person acting as an agent of an employer,
directly or indirectly, the state, or any political or civil subdivision of the
state, and cities. The definition of “employer” in subdivision (d) of
Section 12926 applies to all provisions of this section other than this
subdivision.

(B) Notwithstanding subparagraph (A), for purposes of this
subdivision, “‘employer” does not include a religious association or
corporation not organized for private profit, except as provided in
Section 12926.2.

(C) For purposes of this subdivision, ‘“‘harassment” because of sex
includes sexual harassment, gender harassment, and harassment based
on pregnancy, childbirth, or related medical conditions.

(5) For purposes of this subdivision, “‘a person providing services
pursuant to a contract’” means a person who meets all of the following
criteria:

(A) The person has the right to control the performance of the contract
for services and discretion as to the manner of performance.

(B) The person is customarily engaged in an independently
established business.

(C) The person has control over the time and place the work is
performed, supplies the tools and instruments used in the work, and
performs work that requires a particular skill not ordinarily used in the
course of the employer’s work.

(k) For an employer, labor organization, employment agency,
apprenticeship training program, or any training program leading to
employment, to fail to take all reasonable steps necessary to prevent
discrimination and harassment from occurring.

() For an employer or other entity covered by this part to refuse to hire
or employ a person or to refuse to select a person for a training program
leading to employment or to bar or to discharge a person from
employment or from a training program leading to employment, or to
discriminate against a person in compensation or in terms, conditions,
or privileges of employment because of a conflict between the person’s
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religious belief or observance and any employment requirement, unless
the employer or other entity covered by this part demonstrates that it has
explored any available reasonable alternative means of accommodating
the religious belief or observance, including the possibilities of excusing
the person from those duties that conflict with his or her religious belief
or observance or permitting those duties to be performed at another time
or by another person, but is unable to reasonably accommodate the
religious belief or observance without undue hardship on the conduct of
the business of the employer or other entity covered by this part.
Religious belief or observance, as used in this section, includes, but is
not limited to, observance of a Sabbath or other religious holy day or
days, and reasonable time necessary for travel prior and subsequent to
a religious observance.

(m) For an employer or other entity covered by this part to fail to
make reasonable accommodation for the known physical or mental
disability of an applicant or employee. Nothing in this subdivision or in
paragraph (1) or (2) of subdivision (a) shall be construed to require an
accommodation that is demonstrated by the employer or other covered
entity to produce undue hardship to its operation.

(n) For an employer or other entity covered by this part to fail to
engage in a timely, good faith, interactive process with the employee or
applicant to determine effective reasonable accommodations, if any, in
response to a request for reasonable accommodation by an employee or
applicant with a known physical or mental disability or known medical
condition.

(o) For an employer or other entity covered by this part, to subject,
directly or indirectly, any employee, applicant, or other person to a test
for the presence of a genetic characteristic.

SEC. 2. It is the intent of the Legislature in enacting this act to
construe and clarify the meaning and effect of existing law and to reject
the interpretation given to the law in Salazar v. Diversified Paratransit,
Inc. (2002) 103 Cal.App.4th 131.

CHAPTER 672

An act to add Chapter 8 (commencing with Section 127670) to Part
2 of Division 107 of the Health and Safety Code, relating to health care
coverage.

[Approved by Governor October 5, 2003. Filed with
Secretary of State October 6, 2003.]
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The people of the State of California do enact as follows:

SECTION 1. Chapter 8 (commencing with Section 127670) is
added to Part 2 of Division 107 of the Health and Safety Code, to read:

CHAPTER 8. CALIFORNIA HEALTH CARE QUALITY COST CONTAINMENT
COMMISSION

127670. The Legislature finds and declares the following:

(a) California’s health care system needs to be reformed to provide
high quality accessible, affordable, and equitable care and treatment.

(b) Too many Californians are unable to obtain affordable, high
quality health care.

(c) The rising costs associated with health care are driven by
numerous factors, including, but not limited to, the following:

(1) Prescription drug spending, including costs of research and
development and marketing and increased drug utilization.

(2) Hospital rates.

(3) Health insurance premium rates.

(4) Provider rates.

(5) Health system inefficiencies.

(6) Fraud and abuse in the health care system.

(7) Technology development and utilization.

(8) Emergency room overutilization.

(9) Inequitable allocation of services and treatment to different
segments of the population.

(10) Cost shifting, which occurs when the costs of providing
uncompensated health care to uninsured individuals is shifted to those
with health insurance driving health care prices and insurance premiums
higher.

(d) Health care cost containment is an important part of enabling the
health care coverage system to provide high quality care in a manner that
improves patient outcomes.

(e) Evidence-based medicine may improve cost-effectiveness and
care to patients by using scientific evidence to determine clinical
practice, drug therapy, and other measures that improve the quality of
care in a cost-effective manner while taking into account the special
needs of individual patients. To improve quality as well as
cost-effectiveness, evidence-based medicine should take into account
the special needs of persons with disabilities as well as the racial, ethnic,
and gender disparities in health research and the provision of health care.

(f) Chronic diseases, such as heart disease, stroke, asthma, cancer,
and diabetes, are among the most prevalent, costly, and preventable of
all health problems. Seventy-eight percent of health care costs can be
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attributed to the treatment of chronic conditions. “Disease
management” provides a strategy to improve patient health outcomes
and limit health care spending by identifying and monitoring high-risk
populations, helping patients and providers better adhere to proven
interventions, engaging patients in their own care management, and
establishing more coordinated care interventions and follow-up systems
to prevent unnecessary and expensive health complications. These
disease management strategies should be tailored to fit the needs of each
patient. Disease management is most effective when it takes into account
racial, ethnic, and gender disparities in health research and the provision
of health care.

(g) Without reform, California’s health care system may fail to
deliver the affordable quality care that all Californians deserve.

(h) It is the intent of the Legislature to make available valid
performance information to encourage hospitals and physicians to
provide care that is safe, medically effective, patient-centered, timely,
efficient, and equitable. It is also the intent of the Legislature to
strengthen the ability of the Office of Statewide Health Planning and
Development to put hospital performance information into the hands of
consumers, purchasers, and providers.

(1) It is the intent of the Legislature to encourage health care service
plans, health insurers, and providers to develop innovative approaches,
services, and programs that may have the potential to deliver health care
that is both cost-effective and responsive to the needs of enrollees.

127671. (a) The Governor shall convene the California Health Care
Quality Improvement and Cost Containment Commission, hereinafter
referred to as ‘‘the commission,” to research and recommend
appropriate and timely strategies for promoting high quality care and
containing health care costs.

(b) The commission shall be composed of 27 members who are
knowledgeable about the health care system and health care spending.

(c) The Governor shall appoint 17 members of the commission, as
follows:

(1) Three representatives of California’s business community,
including at least one representative from a small business.

(2) Two representatives from organized labor, one of whom
represents health care workers.

(3) Two representatives of consumers.

(4) Two health care practitioners, including at least one physician.

(5) One representative of the disabilities community.

(6) One hospital industry representative.

(7) One pharmaceutical industry representative.
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(8) Two representatives of the health insurance industry, one with
expertise in managed health care delivery systems and one with
expertise in health insurance underwriting and rating.

(9) One representative of academic or health care policy research
institutions.

(10) One health care economist.

(11) One expert in disease management techniques and wellness
programs.

(d) The Senate Committee on Rules shall appoint four members, with
two members from the majority party and two from the minority party.

(e) The Speaker of the Assembly shall appoint four members, of
which two members shall be the Chair and Vice Chair of the Assembly
Committee on Health.

(f) The Secretary of the Health and Human Services Agency and the
Director of the Department of Managed Health Care shall serve as
members of the commission.

(g) The Governor shall appoint the chairperson of the commission.

(h) The commission shall, on or before January 1, 2005, issue a report
to the Legislature and the Governor making recommendations for health
care quality improvement and cost containment. The commission shall,
at a minimum, examine and address the following issues:

(1) Assessing California health care needs and available resources.

(2) Lowering the cost of health care coverage.

(3) Increasing patient choices of health coverage options and
providers.

(4) Improving the quality of health care.

(5) Increasing the transparency of health care costs and the relative
efficiency with which care is delivered.

(6) Potential for integration with workers’ compensation insurance.

(7) Use of disease management, wellness, prevention, and other
innovative programs to keep people healthy while reducing costs and
improving health outcomes.

(8) Consolidation of existing state programs to achieve efficiencies
where possible.

(9) Efficient utilization of prescription drugs and technology.

(h) Notwithstanding any other provision of law, the members of the
task force shall receive no per diem or travel expense reimbursement, or
any other expense reimbursement.
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CHAPTER 673

An act to amend Section 6254 of the Government Code, to add Article
3.11 (commencing with Section 1357.20) to Chapter 2.2 of Division 2
of the Health and Safety Code, to add Section 12693.55 to, and to add
Chapter 8.1 (commencing with Section 10760) to Part 2 of Division 2
of, the Insurance Code, to add Part 8.7 (commencing with Section 2120)
to Division 2 of the Labor Code, to amend Section 131 of, and to add
Section 976.7 to, the Unemployment Insurance Code, and to amend
Section 14124.91 of, and to add Sections 14105.981, 14124.915, and
14124.916 to, the Welfare and Institutions Code, relating to health care
coverage, and making an appropriation therefor.

[Approved by Governor October 5, 2003. Filed with
Secretary of State October 6, 2003.]

The people of the State of California do enact as follows:

SECTION 1. The Legislature finds and declares all of the following:

(a) The Legislature finds and declares that working Californians and
their families should have health insurance coverage.

(b) The Legislature further finds and declares that most working
Californians obtain their health insurance coverage through their
employment.

(c) The Legislature finds and declares that in 2001, more than
6,000,000 Californians lacked health insurance coverage at some time
and 3,600,000 Californians had no health insurance coverage at any
time.

(d) The Legislature finds and declares that more than 80 percent of
Californians without health insurance coverage are working people or
their families. Most of these working Californians without health
insurance coverage work for employers who do not offer health benefits.

(e) The Legislature finds and declares that employment-based health
insurance coverage provides access for millions of Californians to the
latest advances in medical science, including diagnostic procedures,
surgical interventions, and pharmaceutical therapies.

(f) The Legislature finds and declares that people who are covered by
health insurance have better health outcomes than those who lack
coverage. Persons without health insurance are more likely to be in poor
health, more likely to have missed needed medications and treatment,
and more likely to have chronic conditions that are not properly
managed.

(g) The Legislature finds and declares that persons without health
insurance are at risk of financial ruin and that medical debt is the second
most common cause of personal bankruptcy in the United States.
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(h) The Legislature further finds and declares that the State of
California provides health insurance to low- and moderate-income
working parents and their children through the Medi-Cal and Healthy
Families programs and pays the cost of coverage for those working
people who are not provided health coverage through employment. The
Legislature further finds and declares that the State of California and
local governments fund county hospitals and clinics, community clinics,
and other safety net providers that provide care to those working people
whose employers fail to provide affordable health coverage to workers
and their families as well as to other uninsured persons.

(i) The Legislature further finds and declares that controlling health
care costs can be more readily achieved if a greater share of working
people and their families have health benefits so that cost shifting is
minimized.

(j) The Legislature finds and declares that the social and economic
burden created by the lack of health coverage for some workers and their
dependents creates a burden on other employers, the State of California,
affected workers, and the families of affected workers who suffer ill
health and risk financial ruin.

(k) It is therefore the intent of the Legislature to assure that working
Californians and their families have health benefits and that employers
pay a user fee to the State of California so that the state may serve as a
purchasing agent to pool those fees to purchase coverage for all working
Californians and their families that is not tied to employment with an
individual employer. However, consistent with this act, if the employer
voluntarily provides proof of health care coverage, that employer is to
be exempted from payment of the fee.

(I) Itis further the intent of the Legislature that workers who work on
a seasonal basis, for multiple employers, or who work multiple jobs for
the same employer should be afforded the opportunity to have health
coverage in the same manner as those who work full-time for a single
employer.

(m) The Legislature recognizes the vital role played by the health care
safety net and the potential impact this act may have on the resources
available to county hospital systems and clinics, including physicians or
networks of physicians that refer patients to such hospitals and clinics,
as well as community clinics and other safety net providers. It is the
intent of the Legislature to preserve the viability of this important health
care resource.

(n) Nothing in this act shall be construed to diminish or otherwise
change existing protections in law for persons eligible for public
programs including, but not limited to, Medi-Cal, Healthy Families,
California Children’s Services, Genetically Handicapped Persons
Program, county mental health programs, programs administered by the
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Department of Alcohol and Drug Programs, or programs administered
by local education agencies. It is further the intent of the Legislature to
preserve benefits available to the recipients of these programs, including
dental, vision, and mental health benefits.

SEC. 2. Part 8.7 (commencing with Section 2120) is added to
Division 2 of the Labor Code, to read:

PART 8.7. EMPLOYEE HEALTH INSURANCE
CHAPTER 1. TITLE AND PURPOSE

2120. This part shall be known and may be cited as the Health
Insurance Act of 2003.

2120.1. (a) Large employers, as defined in Section 2122.3, shall
comply with the provisions of this part applicable to large employers
commencing on January 1, 2006.

(b) Medium employers, as defined in Section 2122.4, shall comply
with the provisions of this part applicable to medium employers
commencing on January 1, 2007, except that those employers with at
least 20 employees but no more than 49 employees are not required to
comply with the provisions of this part unless a tax credit is enacted that
is available to those employers with at least 20 employees but no more
than 49 employees. The tax credit shall be 20 percent of net cost to the
employer of the fee owed under Chapter 4 (commencing with Section
2140). “Net cost’” means the dollar amount of the employer fee or the
credit consistent with Section 2160.1 reduced by the employee share of
that fee or credit and further reduced by the value of state and federal tax
deductions.

2120.2. It is the purpose of this part to ensure that working
Californians and their families are provided health care coverage.

2120.3. This part shall not be construed to diminish any protection
already provided pursuant to collective bargaining agreements or
employer-sponsored plans that are more favorable to the employees than
the health care coverage required by this part.

CHAPTER 2. DEFINITIONS

2122. Unless the context requires otherwise, the definitions set forth
in this chapter shall govern the construction and meaning of the terms
and phrases used in this part.

2122.1.  “Dependent” means the spouse, domestic partner, minor
child of a covered enrollee, or child 18 years of age and over who is
dependent on the enrollee, as specified by the board. “‘Dependent” does
not include a dependent who is provided coverage by another employer
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or who is an eligible enrollee as a consequence of that dependent’s
employment status.

2122.2. “Enrollee” means a person who works at least 100 hours
per month for any individual employer and has worked for that employer
for three months. The term includes sole proprietors or partners of a
partnership, if they are actively engaged at least 100 hours per month in
that business.

2122.3. “Large employer” means a person, as defined in Section
7701(a) of the Internal Revenue Code, or public or private entity
employing for wages or salary 200 or more persons to work in this state.

2122.4.  “Medium employer” means a person, as defined in Section
7701(a) of the Internal Revenue Code, or public or private entity
employing for wages or salary at least 20 but no more than 199 persons
to work in this state.

2122.5. ““Small employer” means a person, as defined in Section
7701(a) of the Internal Revenue Code, or public or private entity
employing for wages or salary at least 2 but no more than 19 persons to
work in this state.

2122.6. “Employer” means an employing unit as defined in
Section 135 of the Unemployment Insurance Code, that is either a large
employer or medium employer, as defined in Sections 2122.3 and
2122.4. For purposes of this part, an employer shall include all of the
members of a controlled group of corporations. A ““controlled group of
corporations” means controlled group of corporations as defined in
Section 1563(a) of the Internal Revenue Code, except that “more than
50 percent’ shall be substituted for “‘at least 80 percent” each place it
appears in Section 1563(a)(1) of the Internal Revenue Code and the
determination shall be made without regard to Sections 1563(a)(4) and
1563(e)(3)(C) of the Internal Revenue Code.

2122.7. “Principal employer” means the employer for whom an
enrollee works the greatest number of hours in any month.

2122.8. “Wages” means wages as defined in subdivision (a) of
Section 200 paid directly to an individual by his or her employer.

2122.9. “Fund” means the State Health Purchasing Fund created
pursuant to Section 2210.

2122.10. “‘Program’ means the State Health Purchasing Program,
which includes a purchasing pool providing health care coverage for
enrollees, and, if applicable, their dependents, which will be financed by
fees paid by employers and contributions by enrollees.

2122.11. “Board” means the Managed Risk Medical Insurance
Board.

2122.12. “Fee” means the fee as determined in Chapter 4
(commencing with Section 2140).
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CHAPTER 3. STATE HEALTH PURCHASING PROGRAM

2130. The State Health Purchasing Program is hereby created. The
program shall be managed by the Managed Risk Medical Insurance
Board, which shall have those powers granted to the board with respect
to the Healthy Families Program under Section 12693.21 of the
Insurance Code, except that the emergency regulation authority
referenced in subdivision (o) of that section shall only be in effect for this
program from the effective date of this part until three years after the
requirements of this program are in effect for large and medium
employers as provided in Section 2120.1.

2130.1. Notwithstanding any other provisions of law to the
contrary, the board shall have authority and fiduciary responsibility for
the administration of the program, including sole and exclusive
fiduciary responsibility over the assets of the fund. The board shall also
have sole and exclusive responsibility to administer the program in a
manner that will assure prompt delivery of benefits and related services
to the enrollees, and, if applicable, dependents, including sole and
exclusive responsibility over contract, budget, and personnel matters.
Nothing in this section shall preclude legislative or state auditor
oversight over the program.

2130.2. The board shall arrange coverage for enrollees, and, if
applicable, dependents eligible under this part by establishing and
maintaining a purchasing pool. The board shall negotiate contracts with
those health care service plans and health insurers that choose to
participate for the benefit package described in this part and shall not
self-insure or partially self-insure the health care benefits under this part.

2130.3. The health care benefits coverage provided to enrollees,
and, if applicable, dependents, shall be equivalent to the coverage
required under subdivision (a) or (b) of Section 2160.1.

2130.4. The program shall be funded by employer fees and enrollee
contributions as described in this part. The board shall administer the
program in a manner that assures that the fees and enrollee contributions
collected pursuant to this part are sufficient to fund the program,
including administrative costs.

CHAPTER 4. EMPLOYER FEE

2140. Except as otherwise provided in this part, every large
employer and every medium employer shall pay a fee as specified in this
chapter.

2140.1. The board shall establish the level of the fee by determining
the total amount necessary to pay for health care for all enrollees, and,
if applicable, their dependents eligible for the program. In setting the fee
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the board may include costs associated with the administration of the
fund, including those costs associated with collection of the fee and its
enforcement by the Employment Development Department. The
program implemented pursuant to this part shall be fully supported by
the fees and enrollee contributions collected pursuant to this part. The
fees and enrollee contributions collected pursuant to this part shall not
be used for any purpose other than providing health coverage for
enrollees and, if applicable, their dependents, as well as costs associated
with the administration of the fund and with collection of the fee and its
enforcement by the Employment Development Department.

2140.2. The board shall provide notice to the Employment
Development Department of the amount of the fee in a time and manner
that permits the Employment Development Department to provide
notice to all employers of the estimated fee for the budget year pursuant
to Section 976.7 of the Unemployment Insurance Code.

2140.3. The Employment Development Department shall waive the
fee of any employer that is entitled to a credit under the terms of this part.
The Employment Development Department shall specify the manner
and means by which that credit may be claimed by an employer.

2140.4. Revenue from the fee and from the enrollee contributions
specified in this part shall be deposited into the fund.

2140.5. The fee paid by employers shall be based on the cost of
coverage for all enrollees, and, if applicable, their dependents. The fee
to be paid by each employer shall be based on the number of potential
enrollees, and if applicable, dependents, using the employer’s own
workforce on a date specified by the board as the basis for the allocation
and such other factors as the board may determine in order to provide
coverage that meets the standards of this part. To assist the board in
determining the fee, each employer shall provide to the board
information as specified by the board regarding potential enrollees, and,
if applicable, dependents. To the extent feasible, the board shall work
with the Employment Development Department to facilitate the
provision of information regarding the number of potential enrollees and
dependents.

2140.6. A large employer shall pay a fee to the fund for the purpose
of providing health care coverage pursuant to this part. The fee paid by
a large employer shall be based on the number of enrollees and
dependents.

2140.7. A medium employer shall pay a fee to the fund for the
purpose of providing health care coverage pursuant to this part. The fee
paid by a medium employer shall be based on the number of enrollees.

2140.8. Coverage of an enrollee or, if applicable, dependents shall
not be contingent upon payment of the fee required pursuant to this part
by the employer of that enrollee or, if applicable, dependents. If an
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employer fails to pay the required fee, for whatever reason, the employer
shall be responsible to the fund for payment of a penalty of 200 percent
of the amount of any fee that would have otherwise been paid by the
employer including for the period that the enrollee and, if applicable,
dependents should have received coverage but for the employer’s
conduct in violation of this section.

2140.9. All amounts due and unpaid under this part, including
unpaid penalties, shall bear interest in accordance with Section 1129 of
the Unemployment Insurance Code.

2140.10. Nothing in this part shall preclude an employer from
purchasing additional benefits or coverage, in addition to paying the fee.

CHAPTER 5. ENROLLEE CONTRIBUTION

2150. The applicable enrollee contribution, not to exceed 20 percent
of the fee assessed to the employer, shall be collected by the employer
and paid concurrently with the employer fee. The employer may agree
to pay more than 80 percent of the fee, resulting in an enrollee, and, if
applicable, dependent contribution of less than 20 percent. For enrollees
making a contribution for family coverage and whose wages are less than
200 percent of the federal poverty guidelines for a family of three, as
specified annually by the United States Department of Health and
Human Services, the applicable enrollee contribution shall not exceed
5 percent of wages. For enrollees making a contribution for individual
coverage and whose wages are less than 200 percent of the federal
poverty guidelines for an individual, the applicable enrollee contribution
shall not exceed 5 percent of wages.

2150.1. (a) The board shall establish the required enrollee and
dependent deductibles, coinsurance or copayment levels for specific
benefits, including total annual out-of-pocket cost.

(b) No out-of-pocket costs other than copayments, coinsurance, and
deductibles in accordance with this section shall be charged to enrollees
and dependents for health benefits.

(c) In determining the required enrollee and dependent deductibles,
coinsurance, and copayments, the board shall consider whether the
proposed copayments, coinsurance, and deductibles deter enrollees and
dependents from receiving appropriate and timely care, including those
enrollees with low or moderate family incomes. The board shall also
consider the impact of out-of-pocket costs on the ability of employers
to pay the fee.

This section shall apply to coverage provided through the program
only and is not intended to apply coverage that is not provided through
the program.
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2150.2. In the event that the employer fails to collect or transmit the
enrollee contribution provided for under this part in a timely manner, the
employer shall become liable for a penalty of 200 percent of the amount
that the employer has failed to collect or transmit, and the employee shall
be relieved of all liability for that failure. In no event shall the employer’s
failure to collect or transmit the required enrollee’s contribution or to
provide enrollment information about an employee affect the
employee’s coverage arranged pursuant to Chapter 3 (commencing with
Section 2130), nor may an employer withhold or collect any amount that
is not withheld and transmitted in the manner and at such times as
specified by the Employment Development Department pursuant to this
part. An employee for whom enrollment information is not otherwise
received by the board may demonstrate eligibility for coverage by any
reliable means of demonstrating employment as provided for in
regulation. To the extent feasible, the board shall work with the
Employment Development Department to facilitate the provision of
information regarding the eligibility of enrollees and to provide
information regarding any failure of an employer to collect or transmit
employee contributions as required by this part.

CHAPTER 6. EMPLOYER CREDIT AGAINST THE FEE

2160. An employer required to pay a fee to the fund may apply to the
Employment Development Department for a credit against the fee by
providing proof of coverage for eligible enrollees and their dependents,
if applicable, consistent with Section 2140.3.

2160.1. Proof of coverage shall be demonstrated by any of the
following:

(a) Any health care coverage that meets the minimum requirements
set forth in Chapter 2.2 (commencing with Section 1340) of Division 2
of the Health and Safety Code.

(b) A group health insurance policy, as defined in subdivision (b) of
Section 106 of the Insurance Code, that covers hospital, surgical, and
medical care expenses, provided the maximum out-of-pocket costs for
insureds do not exceed the maximum out-of-pocket costs for enrollees
of health care service plans providing benefits under a preferred provider
organization policy. For the purposes of this section, a group health
insurance policy shall not include Medicare supplement, vision-only,
dental-only, and Champus-supplement insurance. For purposes of this
section, a group health insurance policy shall not include hospital
indemnity, accident-only, and specified disease insurance that pays
benefits on a fixed benefit, cash-payment-only basis.

(c) Any Taft-Hartley health and welfare fund or any other lawful
collective bargaining agreement which provides for health and welfare
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coverage for collective bargaining unit or other employees thereby
covered.

(d) Any employer sponsored group health plan meeting the
requirements of the federal Employee Retirement Income Security Act
of 1974, provided it meets the benefits required under subdivision (a) or
(b) of this section.

(e) A multiple employer welfare arrangement established pursuant to
Section 742.20 of the Insurance Code, provided that its benefits have not
changed after January 1, 2004, or that it meets the benefits required under
subdivision (a) or (b) of this section.

(f) Coverage provided under the Public Employees’ Medical and
Hospital Care Act (Part 5 (commencing with Section 22850) of Division
5 of Title 2 of the Government Code, provided it meets the benefits
required under subdivision (a) or (b) of this section or is otherwise
collectively bargained.

(g) Health coverage provided by the University of California to
students of the University of California who are also employed by the
University of California.

2160.2. Nothing in this part shall preclude an employer from
providing additional benefits or coverage.

2160.3. It shall be unlawful for an employer to designate an
employee as an independent contractor or temporary employee, reduce
an employee’s hours of work, or terminate and rehire an employee if a
purpose of which is to avoid the employer’s obligations under this part.
An employer that violates this section shall be responsible to the fund
for a penalty of 200 percent of the amount of any fee that would have
otherwise been paid by the employer including for the period that the
enrollee, and, if applicable, dependents should have received coverage
but for the employer’s conduct in violation of this section. The rights
established under this section shall not reduce any other rights
established under any other provision of law.

2160.4. An employer shall not request or otherwise seek to obtain
information concerning income or other eligibility requirements for
public health benefit programs regarding an employee, dependent, or
other family member of an employee, other than that information about
the employee’s employment status otherwise known to the employer
consistent with existing state and federal law and regulation. For these
purposes, public health benefit programs include, but are not limited to,
the Medi-Cal program, Healthy Families Program, Major Risk Medical
Insurance Program, and Access for Infants and Mothers program.

2160.5. The Employment Development Department shall adopt
regulations to ensure that employers abide by the provisions of this
chapter. The regulations may initially be adopted as emergency
regulations in accordance with the Administrative Procedure Act
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(Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3
of Title 2 of the Government Code, but those emergency regulations
shall be in effect only from the effective date of this part until after the
requirements of this program are in effect for large and medium
employers as provided in Section 2120.1.

2160.7. (a) Any new employer or existing employer that previously
was not subject to this part shall begin complying with all applicable
provisions of this part within one month of the date it became subject to
this part.

(b) Any existing employer previously subject to this part but no
longer subject to this part shall notify the Employment Development
Department in a manner prescribed by that department within 15 days
of this change before discontinuing to comply with the provisions of this
part.

CHAPTER 7. PARTICIPATING HEALTH PLANS

2170. Notwithstanding any other provision of law, the board shall
not be subject to licensure or regulation by the Department of Insurance
or the Department of Managed Health Care.

2171. The board shall contract only with insurers that can
demonstrate compliance with Section 10761.2 of the Insurance Code
and only with health care service plans that can demonstrate compliance
with the requirements of Section 1357.23 of the Health and Safety Code.

2173. (a) The board shall develop and utilize appropriate cost
containment measures to maximize the cost-effectiveness of health care
coverage offered under the program. The board shall consider the
findings of the California Health Care Quality Improvement and Cost
Containment Commission.

(b) Health care service plans, health insurers, and providers are
encouraged to develop innovative approaches, services, and programs
that may have the potential to deliver health care that is both
cost-effective and responsive to the needs of enrollees.

CHAPTER 8. ENROLLMENT AND COORDINATION WITH PUBLIC
PROGRAMS

2190. (a) Employers shall provide information to the board
regarding potential enrollees, and, if applicable, dependents as
prescribed by the board to assist the board in obtaining information
necessary for enrollment. In no case shall the board require the employer
to obtain from the potential enrollee information about the family
income or other eligibility requirements for Medi-Cal, Healthy
Families, or other public programs other than that information about the
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enrollee’s employment status otherwise known to the employer
consistent with existing state and federal law and regulation.

(b) The board shall obtain enrollment information from potential
enrollees and, if applicable, dependents to be covered by the program.
The enrollee may voluntarily provide information sufficient to
determine whether the enrollee or dependents may be eligible for
coverage under Medi-Cal, Healthy Families, or other public programs
if the enrollee chooses to seek enrollment in those programs. The board
shall use a uniform enrollment form for obtaining that information. The
board shall provide information to enrollees covered by the program
regarding the coverage available under the program and other programs,
including Medi-Cal and Healthy Families, for which enrollees or
dependents may be eligible.

2190.1. (a) An enrollee or dependent who would qualify for
Medi-Cal pursuant to Chapter 7 (commencing with Section 14000) of
Part 3 of Division 6 of the Welfare and Institutions Code and who
chooses to provide information about eligibility for the Medi-Cal
program shall be enrolled in the Medi-Cal program if determined by the
State Department of Health Services to be eligible for that program and
shall be charged share-of-cost, copays, coinsurance, or deductibles in
accordance with the requirements of that program.

(b) An enrollee or dependent who would qualify for the Healthy
Families Program pursuant to Part 6.2 (commencing with Section
12693) of the Insurance Code and who chooses to provide information
about eligibility for the Healthy Families Program shall be enrolled in
the Healthy Families Program if determined eligible for that program
and shall be charged share-of-premium, copays, coinsurance, or
deductibles in accordance with the requirements of that program.

2190.2. (a) The board shall provide to the State Department of
Health Services information concerning the potential or continuing
eligibility of enrollees and dependents in the program for Medi-Cal.

(b) (1) For those enrollees and dependents of the program who are
determined to be eligible for Medi-Cal, the board shall provide the state
share of financial participation for the cost of Medi-Cal coverage
provided through the program.

(2) For those enrollees and dependents of the program who are
determined to be eligible for Healthy Families, the board shall provide
the state share of financial participation for the cost of Healthy Families
coverage provided through the program.

(c) Nothing in this part shall affect the authority of the State
Department of Health Services or the board to verify eligibility as
required by federal law.

(d) The board shall have authority to make any necessary repayments
of enrollee contributions to persons whose coverage is provided under
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this section, and may also delegate to the State Department of Health
Services the authority to repay those contributions.

(e) The State Department of Health Services shall seek all state plan
amendments and federal approvals as necessary to maximize the amount
of any federal financial participation available.

2190.3. Nothing in this part shall be construed to diminish or
otherwise change existing protections in law for persons eligible for
public programs, including, but not limited to, California Children’s
Services, Genetically Handicapped Persons Program, county mental
health programs, programs administered by the Department of Alcohol
and Drug Programs, or programs administered by local education
agencies.

2190.4. In implementing this part, the board shall consult with
organizations representing the interests of enrollees, particularly those
who may be covered by public programs as well as family members,
providers, advocacy organizations, and plans providing coverage under
public programs.

CHAPTER 9. ADMINISTRATION

2200. A contract entered into by the board pursuant to this part shall
be exempt from any provision of law relating to competitive bidding,
and shall be exempt from the review or approval of any division of the
Department of General Services. The board shall not be required to
specify the amounts encumbered for each contract, but may allocate
funds to each contract based on the projected or actual enrollee
enrollments to a total amount not to exceed the amount appropriate for
the program including applicable contributions.

2210. (a) The State Health Purchasing Fund is hereby created in the
State Treasury and, notwithstanding Section 13340 of the Government
Code, is continuously appropriated to the board for the purposes
specified in this part.

(b) The board shall authorize the expenditure from the fund of
applicable employer fees and enrollee contributions that are deposited
into the fund. This shall include the authority for the board to transfer
funds to two separate special deposit funds to be established by the board
pursuant to this part, and administered respectively by the State
Department of Health Services and the board, to be used as the state’s
share of financial participation for the respective costs of Medi-Cal or
Healthy Families coverage provided to enrollees, and, if applicable,
dependents, who enroll in Medi-Cal or Healthy Families.

(c) Notwithstanding Section 2130.4, the board is authorized to obtain
a loan from the General Fund for all necessary and reasonable expenses
related to the establishment and administration of this part prior to the
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collection of the employer fee. The proceeds of the loan are subject to
appropriation in the annual Budget Act. The board shall repay principal
and interest, using the rate of interest paid under the Pooled Money
Investment Account, to the General Fund no later than five years after
the first year of implementation of the employer fee.

SEC. 3. Article 3.11 (commencing with Section 1357.20) is added
to Chapter 2.2 of Division 2 of the Health and Safety Code, to read:

Article 3.11. Insurance Market Reform

1357.20. If the provisions of Part 8.7 (commencing with Section
2120) of Division 2 of the Labor Code are held invalid, then the
provisions of this article shall become inoperative.

1357.21. (a) Notwithstanding any other provision of law, on and
after January 1, 2006, except as specified in subdivision (b), all
requirements in Article 3.1 (commencing with Section 1357) applicable
to offering, marketing, and selling health care service plan contracts to
small employers as defined in that article, including, but not limited to,
the obligation to fairly and affirmatively offer, market, and sell all of the
plan’s contracts to all employers, guaranteed renewal of all health care
service plan contracts, use of the risk adjustment factor, and the
restriction of risk categories to age, geographic region, and family
composition as described in that article, shall be applicable to all health
care service plan contracts offered to all small and medium employers
providing coverage to employees pursuant to Part 8.7 (commencing
with Section 2120) of Division 2 of the Labor Code, except as follows:

(1) For small and medium employers with two to 50 eligible
employees, all requirements in that article shall apply. As used in this
article, “small employer” shall have the meaning as defined in Section
2122.5 of the Labor Code and ‘“‘medium employer” shall have the
meaning as defined in Section 2122.4 of the Labor Code, unless the
context otherwise requires.

(2) For medium employers with 51 or more eligible employees, all
requirements in that article shall apply, except that the health care service
plan may develop health care coverage benefit plan designs to fairly and
affirmatively market only to medium employer groups of 51 to 199
eligible employees, and apply a risk adjustment factor of no more than
115 percent and no less than 85 percent of the standard employee risk
rate.

(b) Health care service plans shall be required to comply with this
section only beginning with the date when coverage begins to be offered
through the State Health Purchasing Program pursuant to Part 8.7
(commencing with Section 2120 of Division 2 of the Labor Code.
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1357.22.  On and after January 1, 2006, a health care service plan
contract with an employer as defined in Section 2122.6 of the Labor
Code providing health coverage to enrollees or subscribers shall meet all
of the following requirements:

(a) The employer shall be responsible for the cost of health care
coverage except as provided in this section.

(b) An employer may require a potential enrollee to pay up to 20
percent of the cost of the coverage, proof of which is provided by the
employer in lieu of paying the fee required by Part 8.7 (commencing
with Section 2120) of Division 2 of the Labor Code, unless the wages
of the potential enrollee are less than 200 percent of the federal poverty
guidelines, as specified annually by the United States Department of
Health and Human Services. For enrollees making a contribution for
family coverage and whose wages are less than 200 percent of the federal
poverty guidelines for a family of three, the applicable enrollee
contribution shall not exceed 5 percent of wages. For enrollees making
a contribution for individual coverage and whose wages are less than 200
percent of the federal poverty guidelines for an individual, the applicable
enrollee contribution shall not exceed 5 percent of wages of the
individual.

(c) If an employer, as defined in Section 2122.6 of the Labor Code,
chooses to purchase more than one means of coverage for potential
enrollees and, if applicable, dependents, the employer may require a
higher level of contribution from potential enrollees as long as one
means of coverage meets the standards of this section.

(d) An employer, as defined in Section 2122.6 of the Labor Code,
may purchase health care coverage that includes additional
out-of-pocket expenses, such as copayments, coinsurance, oOr
deductibles. In reviewing subscriber or enrollee share-of-premium,
deductibles, copayments, and other out-of-pocket costs, the department
shall consider those permitted by the board under Part 8.7 (commencing
with Section 2120) of Division 2 of the Labor Code.

(e) Notwithstanding subdivision (b), a medium employer may
require an enrollee to contribute more than 20 percent of the cost of
coverage if both of the following apply:

(1) The coverage provided by the employer includes coverage for
dependents.

(2) The employer contributes an amount that exceeds 80 percent of
the cost of the coverage for an individual employee.

(f) The contract includes prescription drug coverage with
out-of-pocket costs for enrollees consistent with subdivision (d).

1357.23.  On and after January 1, 2006, all health care service plans
contracting with employers consistent with Section 1357.22 or with the
State Health Purchasing Program shall make reasonable efforts to
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contract with county hospital systems and clinics, including providers
or networks of providers that refer enrollees to such hospitals and clinics,
as well as community clinics and other safety net providers. This section
shall not prohibit a plan from applying appropriate credentialing
requirements consistent with this chapter. This section shall not apply to
a nonprofit health care service plan that provides hospital services to its
enrollees primarily through a nonprofit hospital corporation with which
the health care service plan shares an identical board of directors.

SEC. 4. Chapter 8.1 (commencing with Section 10760) is added to
Part 2 of Division 2 of the Insurance Code, to read:

CHAPTER 8.1. INSURANCE MARKET REFORM

10760. If the provisions of Part 8.7 (commencing with Section
2120) of Division 2 of the Labor Code are held invalid, then the
provisions of this chapter shall become inoperative.

10761. (a) Notwithstanding any other provision of law, on and after
January 1, 2006, except as specified in subdivision (b), all requirements
in Chapter 8 (commencing with Section 10700) applicable to offering,
marketing, and selling health benefit plans to small employers as defined
in that chapter, including, but not limited to, the obligation to fairly and
affirmatively offer, market, and sell all of the insurer’s health benefit
plans to all employers, guaranteed renewal of all health benefit plans, use
of the risk adjustment factor, and the restriction of risk categories to age,
geographic region, and family composition as described in that chapter,
shall be applicable to all health benefit plans offered to all small and
medium employers providing coverage to employees pursuant to Part
8.7 (commencing with Section 2120) of Division 2 of the Labor Code,
except as follows:

(1) For small and medium employers with two to 50 eligible
employees, all requirements in that chapter shall apply. As used in this
chapter, “small employer” shall have the meaning as defined in Section
2122.5 of the Labor Code and ‘“‘medium employer” shall have the
meaning as defined in Section 2122.4 of the Labor Code, unless the
context otherwise requires.

(2) For medium employers with 51 or more eligible employees, all
requirements in that chapter shall apply, except that the health insurers
may develop health care coverage benefit plan designs to fairly and
affirmatively market only to medium employer groups of 51 to 199
eligible employees, and apply a risk adjustment factor of no more than
115 percent and no less than 85 percent of the standard employee risk
rate.

(b) Insurers shall be required to comply with this section only
beginning with the date when coverage begins to be offered through the
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State Health Purchasing Program pursuant to Part 8.7 (commencing
with Section 2120) of Division 2 of the Labor Code.

10762. On and after January 1, 2006, a health insurer selling a policy
to an employer, as defined in Section 2122.6 of the Labor Code,
providing health coverage to insureds pursuant to Part 8.7 (commencing
with Section 2120) of Division 2 of the Labor Code shall meet all of the
following requirements:

(a) The employer shall be responsible for the cost of health care
coverage except as provided in this section.

(b) An employer may require a potential enrollee to pay up to 20
percent of the cost of the coverage, proof of which is provided by the
employer in lieu of paying the fee required by Part 8.7 (commencing
with Section 2120) of Division 2 of the Labor Code, unless the wages
of the potential enrollee are less than 200 percent of the federal poverty
guidelines, as specified annually by the United States Department of
Health and Human Services. For enrollees making a contribution for
family coverage and whose wages are less than 200 percent of the federal
poverty guidelines for a family of three, the applicable enrollee
contribution shall not exceed 5 percent of wages. For enrollees making
a contribution for individual coverage and whose wages are less than 200
percent of the federal poverty guidelines for an individual, the applicable
enrollee contribution shall not exceed 5 percent of wages of the
individual.

(c) If an employer, as defined in Section 2122.6 of the Labor Code,
chooses to purchase more than one means of coverage for potential
enrollees and, if applicable, dependents, the employer may require a
higher level of contribution from potential enrollees as long as one
means of coverage meets the standards of this section.

(d) An employer, as defined in Section 2122.6 of the Labor Code,
may purchase health care coverage that includes additional
out-of-pocket expenses, such as copayments, coinsurance, oOr
deductibles. In reviewing enrollee share-of-premium, deductibles,
copayments, and other out-of-pocket costs, the department shall
consider those permitted by the board under Part 8.7 (commencing with
Section 2120) of Division 2 of the Labor Code.

(e) Notwithstanding subdivision (b), a medium employer may
require an enrollee to contribute more than 20 percent of the cost of
coverage if both of the following apply:

(1) The coverage provided by the employer includes coverage for
dependents.

(2) The employer contributes an amount that exceeds 80 percent of
the cost of the coverage for an individual employee.

(f) The contract includes prescription drug coverage with
out-of-pocket costs for enrollees consistent with subdivision (d).
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10763. On and after January 1, 2006, all insurers that sell insurance
policies to employers consistent with Section 10762 or to the State
Health Purchasing Program shall make reasonable efforts to include as
preferred providers county hospital systems and clinics, including
providers or networks of providers that refer enrollees to those hospitals
and clinics, as well as community clinics and other safety net providers.
This section shall not prohibit a plan from applying appropriate
credentialing requirements consistent with this chapter. This section
shall not apply to a nonprofit health care service plan that provides
hospital services to its enrollees primarily through a nonprofit hospital
corporation with which the plan shares an identical board of directors.

10764. (a) On and after January 1, 2006, except as provided in
subdivision (b), health insurers shall not offer or sell the following
insurance policies to employers providing coverage to employees
pursuant to Part 8.7 (commencing with Section 2120) of Division 2 of
the Labor Code:

(1) A Medicare supplement, vision-only, dental-only, or
Champus-supplement insurance policy.

(2) A hospital indemnity, accident-only, or specified disease
insurance policy that pays benefits on a fixed benefit,
cash-payment-only basis.

(b) However, an insurer may sell one or more of the types of policies
listed in paragraph (1) or (2) of subdivision (a) if the employer has
purchased or purchases concurrently health care coverage meeting the
standards of Part 8.7 (commencing with Section 2120) of Division 2 of
the Labor Code.

(c) If an employer, as defined in Section 2022.6 of the Labor Code,
chooses to purchase more than one means of coverage, the employer
may require a higher level of contribution from potential enrollees so
long as one means of coverage meets the standards of this section.

(d) An employer, as defined in Section 2122.6 of the Labor Code,
may purchase health care coverage that includes additional
out-of-pocket expenses, such as coinsurance or deductibles. In
reviewing the share-of-premium, deductibles, copayments, and other
out-of-pocket costs paid by insureds, the department shall consider those
permitted by the board under Part 8.7 (commencing with Section 2120)
of Division 2 of the Labor Code.

(e) Notwithstanding subdivision (b), a medium employer, as defined
in Section 2122.4 of the Labor Code, may require an enrollee to
contribute more than 20 percent of the cost of coverage if both of the
following apply:

(1) The coverage provided by the employer includes coverage for
dependents.
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(2) The employer contributes an amount that exceeds 80 percent of
the cost of the coverage for an individual employee

(f) The policy includes prescription drug coverage, which shall be
subject to coinsurance, deductibles, and other out-of-pocket costs
consistent with (d).

SEC. 5. Section 12693.55 is added to the Insurance Code, to read:

12693.55. (a) Prior to implementation of the Health Insurance Act
of 2003, the board shall to the maximum extent permitted by federal law
ensure that persons who are either covered or eligible for Healthy
Families will retain the same amount, duration, and scope of benefits
that they currently receive or are currently eligible to receive, including
dental, vision and mental benefits. The board shall consult with a
stakeholder group that shall include all of the following:

(1) Consumer advocate groups that represent persons eligible for
Healthy Families.

(2) Organizations that represent persons with disabilities.

(3) Representatives of public hospitals, clinics, safety net providers,
and other providers.

(4) Labor organizations that represent employees whose families
include persons likely to be eligible for Healthy Families.

(5) Employer organizations.

(b) The board shall develop a Healthy Families premium assistance
program for eligible individuals as permitted under federal law to reduce
state costs and maximize federal financial participation by providing
health care coverage to eligible individuals through a combination of
available employer-based coverage and a wraparound benefit that covers
any gap between the employer-based coverage and the benefits required
by this part.

(c) The board shall do all of the following in implementing the
premium assistance program:

(1) Require eligible individuals with access to employer-based
coverage to enroll themselves or their family or both in the available
employer-based coverage if the board finds that enrollment in that
coverage is cost-effective.

(2) Promptly reimburse an eligible individual for his or her share of
premium cost under the employer-based coverage, minus any
contribution that an individual would be required to pay pursuant to
Section 12693.43.

(d) If federal approval of a premium assistance program cannot be
obtained, the board in consultation with the stakeholder group shall
explore alternatives that provide that persons who are either covered or
eligible for Healthy Families retain the same amount, duration and scope
of benefits that they currently receive or are currently eligible to receive,
including vision, dental and mental health benefits.
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SEC. 6. Section 131 of the Unemployment Insurance Code is
amended to read:

131.  “Contributions’” means the money payments to the
Unemployment Fund, Employment Training Fund, State Health
Purchasing Fund, or Unemployment Compensation Disability Fund
which are required by this division.

SEC. 7. Section 976.7 is added to the Unemployment Insurance
Code, to read:

976.7. (a) In addition to other contributions required by this
division and consistent with the requirements of Chapter 6 (commencing
with Section 2160) of Part 8.7 of Division 2 of the Labor Code, an
employer shall pay to the department for deposit into the State Health
Purchasing Fund a fee in the amount set by the Managed Risk Medical
Insurance Board for the State Health Purchasing Program in accordance
with Chapter 4 (commencing with Section 2140) of Part 8.7 of Division
2 of the Labor Code. The fees shall be collected in the same manner and
at the same time as any contributions required under Sections 976 and
1088.

(b) In notifying employers of the contributions required under this
section, the department shall also provide notice of required employee
contribution amounts consistent with Section 2150 of the Labor Code.

(c) An employer shall provide information to all newly hired and
existing employees regarding the availability of Medi-Cal coverage for
low- and moderate-income employees, including the availability of
Medi-Cal premium assistance as well as Medi-Cal coverage for persons
receiving coverage through the State Health Purchasing Fund. The
Employment Development Department, in consultation with the State
Department of Health Services and the Managed Risk Medical
Insurance Board shall develop a simple, uniform notice containing that
information.

SEC. 8. Section 14105.981 is added to the Welfare and Institutions
Code, to read:

14105.981. (a) Prior to the implementation of the Health Insurance
Act of 2003, annually for five years after its implementation, and every
five years thereafter, the department shall report to the Legislature and
the Managed Risk Medical Insurance Board regarding utilization
patterns for Medi-Cal pursuant to Chapter 7 (commencing with Section
14000) of Part 3 of Division 6 at county-owned hospitals and clinics,
community clinics, and vital institutional safety net providers eligible
for Medi-Cal payments under Section 14105.98, including determining
the number of Medi-Cal inpatient days and outpatient visits as well as
the nature and cost of care provided to Medi-Cal patients.

(b) If Medi-Cal fee-for-service utilization or Medi-Cal
fee-for-service payments to county-owned hospitals and clinics,
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community clinics, and other vital institutional safety net providers
eligible for Medi-Cal payments under Section 14105.98 have been
reduced, then the department shall review statute, regulations, policies
and procedures, payment arrangements or other mechanisms to
determine what changes may be necessary to protect Medi-Cal funding
and maximize federal financial participation to protect the financial
stability of county-owned hospitals and clinics, community clinics, and
other vital institutional safety net providers. The department shall
consult with representatives of county-owned hospital systems,
community clinics, vital institutional safety net providers eligible for
Medi-Cal payments under Section 14105.98, legal services advocates,
and recognized collective bargaining agents for the specified providers.

SEC. 9. Section 14124.91 of the Welfare and Institutions Code is
amended to read:

1412491. (a) The State Department of Health Services shall,
whenever it is cost-effective, pay the premium for third-party health
coverage for beneficiaries under this chapter. The State Department of
Health Services shall, when a beneficiary’s third-party health coverage
would lapse due to loss of employment or change in health status, lack
of sufficient income or financial resources, or any other reason, continue
the health coverage by paying the costs of continuation of group
coverage pursuant to federal law or converting from a group to an
individual plan, whenever it is cost-effective. Notwithstanding any other
provision of a contract or of law, the time period for the department to
exercise either of these options shall be 60 days from the date of lapse
of the policy.

(b) In addition, contingent on federal financial participation, the
department shall implement a Medi-Cal premium assistance program to
reduce state costs and maximize allowable federal financial participation
by paying the premium for employer-based health care coverage
available to persons who are eligible for Medi-Cal, and in combination
with employer-based health care coverage providing a wraparound
benefit that covers any gap between the employer-based health care
coverage and the benefits provided by the Medi-Cal program.

(c) The department in implementing the premium assistance program
shall promptly reimburse an applicant for Medi-Cal for his or her share
of premium, minus any share of cost required pursuant to this part. Once
enrolled in both the premium assistance program and employer-based
health care coverage repayment to Medi-Cal covered enrollees of any
share of premium shall coincide with the payment by the enrollee of the
premium for the available employer-based health care coverage. Where
the applicant or beneficiary avails himself or herself of the wraparound
benefit, Medi-Cal shall pay for any copayments, deductibles, and other
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allowable out-of-pocket medical costs under the employer-based
coverage.

(d) The department shall seek all state plan amendments and federal
approvals as necessary to maximize the amount of any federal financial
participation available.

SEC. 10. Section 14124.915 is added to the Welfare and Institutions
Code, to read:

14124.915. (a) Six months prior to implementation of Part 8.7
(commencing with Section 2120) of Division 2 of the Labor Code, the
department shall notify Medi-Cal enrollees of the implementation of the
Health Insurance Act of 2003, the categories of enrollees covered, the
requirements of the program, the availability of Medi-Cal coverage for
those persons, including the availability of a premium assistance
program for those persons eligible for Medi-Cal who are also covered
by employer-based coverage.

(b) Three months prior to the implementation of each phase of the
program created by the Health Insurance Act of 2003, those persons
enrolled in Medi-Cal shall be offered the opportunity to enroll in a
Medi-Cal premium assistance program.

SEC. 11. Section 14124.916 is added to the Welfare and Institutions
Code, to read:

14124.916. (a) Prior to the implementation of the Health Insurance
Act of 2003, the department shall convene a stakeholder group that
includes, but is not limited to, the following members:

(1) The Managed Risk Medical Insurance Board.

(2) Representatives of county welfare departments.

(3) Consumer advocacy groups that represent persons enrolled in or
eligible to be enrolled in the Medi-Cal program.

(4) Organizations that represent persons with disabilities.

(5) Labor organizations that represent employees and their
dependents who are likely to be eligible for enrollment in Medi-Cal.

(6) Representatives of public hospitals, clinics, provider groups, and
safety net providers.

(b) The department in consultation with the stakeholder group shall
develop a plan to accomplish the following objectives:

(1) Provide that enrollees and, if applicable, dependents who receive
coverage consistent with the Health Insurance Act of 2003 and who are
enrolled in Medi-Cal retain the same amount, duration, and scope of
benefits to which those beneficiaries currently are entitled.

(2) Provide that enrollees and, if applicable, dependents who receive
coverage consistent with the Health Insurance Act of 2003 and who are
enrolled in Medi-Cal do not incur greater cost-sharing, including
premiums, deductibles, and copays, than currently allowed under federal
Medicaid law.
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(3) Maximize continuity of care for enrollees and, if applicable,
dependents who receive coverage consistent with the Health Insurance
Act of 2003 and who are enrolled in Medi-Cal.

(4) Streamline and simplify eligibility and enrollment requirements
for Medi-Cal beneficiaries who also have other coverage.

(c) The department shall report to the Legislature every six months
and shall submit its final plan to the Legislature three months prior to
initial implementation of the Health Insurance Act of 2003.

(d) The department shall seek all state plan amendments and federal
approvals as necessary to maximize the amount of any federal financial
participation available.

SEC. 12. Section 6254 of the Government Code is amended to read:

6254. Except as provided in Sections 6254.7 and 6254.13, nothing
in this chapter shall be construed to require disclosure of records that are
any of the following:

(a) Preliminary drafts, notes, or interagency or intra-agency
memorandums that are not retained by the public agency in the ordinary
course of business, provided that the public interest in withholding those
records clearly outweighs the public interest in disclosure.

(b) Records pertaining to pending litigation to which the public
agency is a party, or to claims made pursuant to Division 3.6
(commencing with Section 810), until the pending litigation or claim has
been finally adjudicated or otherwise settled.

(c) Personnel, medical, or similar files, the disclosure of which would
constitute an unwarranted invasion of personal privacy.

(d) Contained in or related to any of the following:

(1) Applications filed with any state agency responsible for the
regulation or supervision of the issuance of securities or of financial
institutions, including, but not limited to, banks, savings and loan
associations, industrial loan companies, credit unions, and insurance
companies.

(2) Examination, operating, or condition reports prepared by, on
behalf of, or for the use of, any state agency referred to in paragraph (1).

(3) Preliminary drafts, notes, or interagency or intra-agency
communications prepared by, on behalf of, or for the use of, any state
agency referred to in paragraph (1).

(4) Information received in confidence by any state agency referred
to in paragraph (1).

(e) Geological and geophysical data, plant production data, and
similar information relating to utility systems development, or market
or crop reports, that are obtained in confidence from any person.

(f) Records of complaints to, or investigations conducted by, or
records of intelligence information or security procedures of, the office
of the Attorney General and the Department of Justice, and any state or
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local police agency, or any investigatory or security files compiled by
any other state or local police agency, or any investigatory or security
files compiled by any other state or local agency for correctional, law
enforcement, or licensing purposes, except that state and local law
enforcement agencies shall disclose the names and addresses of persons
involved in, or witnesses other than confidential informants to, the
incident, the description of any property involved, the date, time, and
location of the incident, all diagrams, statements of the parties involved
in the incident, the statements of all witnesses, other than confidential
informants, to the victims of an incident, or an authorized representative
thereof, an insurance carrier against which a claim has been or might be
made, and any person suffering bodily injury or property damage or loss,
as the result of the incident caused by arson, burglary, fire, explosion,
larceny, robbery, carjacking, vandalism, vehicle theft, or a crime as
defined by subdivision (c) of Section 13960, unless the disclosure would
endanger the safety of a witness or other person involved in the
investigation, or unless disclosure would endanger the successful
completion of the investigation or a related investigation. However,
nothing in this division shall require the disclosure of that portion of
those investigative files that reflect the analysis or conclusions of the
investigating officer.

Notwithstanding any other provision of this subdivision, state and
local law enforcement agencies shall make public the following
information, except to the extent that disclosure of a particular item of
information would endanger the safety of a person involved in an
investigation or would endanger the successful completion of the
investigation or a related investigation:

(1) The full name and occupation of every individual arrested by the
agency, the individual’s physical description including date of birth,
color of eyes and hair, sex, height and weight, the time and date of arrest,
the time and date of booking, the location of the arrest, the factual
circumstances surrounding the arrest, the amount of bail set, the time and
manner of release or the location where the individual is currently being
held, and all charges the individual is being held upon, including any
outstanding warrants from other jurisdictions and parole or probation
holds.

(2) Subject to the restrictions imposed by Section 841.5 of the Penal
Code, the time, substance, and location of all complaints or requests for
assistance received by the agency and the time and nature of the response
thereto, including, to the extent the information regarding crimes alleged
or committed or any other incident investigated is recorded, the time,
date, and location of occurrence, the time and date of the report, the name
and age of the victim, the factual circumstances surrounding the crime
or incident, and a general description of any injuries, property, or
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weapons involved. The name of a victim of any crime defined by Section
220, 261, 261.5, 262, 264, 264.1, 273a, 273d, 273.5, 286, 288, 288a,
289, 422.6, 422.7, 422.75, or 646.9 of the Penal Code may be withheld
at the victim’s request, or at the request of the victim’s parent or guardian
if the victim is a minor. When a person is the victim of more than one
crime, information disclosing that the person is a victim of a crime
defined by Section 220, 261, 261.5, 262, 264, 264.1, 273a, 273d, 286,
288, 288a, 289, 422.6, 422.7, 422.75, or 646.9 of the Penal Code may
be deleted at the request of the victim, or the victim’s parent or guardian
if the victim is a minor, in making the report of the crime, or of any crime
or incident accompanying the crime, available to the public in
compliance with the requirements of this paragraph.

(3) Subject to the restrictions of Section 841.5 of the Penal Code and
this subdivision, the current address of every individual arrested by the
agency and the current address of the victim of a crime, where the
requester declares under penalty of perjury that the request is made for
a scholarly, journalistic, political, or governmental purpose, or that the
request is made for investigation purposes by a licensed private
investigator as described in Chapter 11.3 (commencing with Section
7512) of Division 3 of the Business and Professions Code, except that
the address of the victim of any crime defined by Section 220, 261,
261.5, 262, 264, 264.1, 273a, 273d, 273.5, 286, 288, 288a, 289, 422.6,
42277, 422.75, or 646.9 of the Penal Code shall remain confidential.
Address information obtained pursuant to this paragraph shall not be
used directly or indirectly to sell a product or service to any individual
or group of individuals, and the requester shall execute a declaration to
that effect under penalty of perjury.

(g) Test questions, scoring keys, and other examination data used to
administer a licensing examination, examination for employment, or
academic examination, except as provided for in Chapter 3
(commencing with Section 99150) of Part 65 of the Education Code.

(h) The contents of real estate appraisals or engineering or feasibility
estimates and evaluations made for or by the state or local agency
relative to the acquisition of property, or to prospective public supply
and construction contracts, until all of the property has been acquired or
all of the contract agreement obtained. However, the law of eminent
domain shall not be affected by this provision.

(i) Information required from any taxpayer in connection with the
collection of local taxes that is received in confidence and the disclosure
of the information to other persons would result in unfair competitive
disadvantage to the person supplying the information.

(j) Library circulation records kept for the purpose of identifying the
borrower of items available in libraries, and library and museum
materials made or acquired and presented solely for reference or
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exhibition purposes. The exemption in this subdivision shall not apply
to records of fines imposed on the borrowers.

(k) Records, the disclosure of which is exempted or prohibited
pursuant to federal or state law, including, but not limited to, provisions
of the Evidence Code relating to privilege.

() Correspondence of and to the Governor or employees of the
Governor’s office or in the custody of or maintained by the Governor’s
legal affairs secretary, provided that public records shall not be
transferred to the custody of the Governor’s Legal Affairs Secretary to
evade the disclosure provisions of this chapter.

(m) In the custody of or maintained by the Legislative Counsel,
except those records in the public database maintained by the Legislative
Counsel that are described in Section 10248.

(n) Statements of personal worth or personal financial data required
by a licensing agency and filed by an applicant with the licensing agency
to establish his or her personal qualification for the license, certificate,
or permit applied for.

(o) Financial data contained in applications for financing under
Division 27 (commencing with Section 44500) of the Health and Safety
Code, where an authorized officer of the California Pollution Control
Financing Authority determines that disclosure of the financial data
would be competitively injurious to the applicant and the data is required
in order to obtain guarantees from the United States Small Business
Administration. The California Pollution Control Financing Authority
shall adopt rules for review of individual requests for confidentiality
under this section and for making available to the public those portions
of an application that are subject to disclosure under this chapter.

(p) Records of state agencies related to activities governed by Chapter
10.3 (commencing with Section 3512), Chapter 10.5 (commencing with
Section 3525), and Chapter 12 (commencing with Section 3560) of
Division 4 of Title 1, that reveal a state agency’s deliberative processes,
impressions, evaluations, opinions, recommendations, meeting
minutes, research, work products, theories, or strategy, or that provide
instruction, advice, or training to employees who do not have full
collective bargaining and representation rights under these chapters.
Nothing in this subdivision shall be construed to limit the disclosure
duties of a state agency with respect to any other records relating to the
activities governed by the employee relations acts referred to in this
subdivision.

(q) Records of state agencies related to activities governed by Article
2.6 (commencing with Section 14081), Article 2.8 (commencing with
Section 14087.5), and Article 2.91 (commencing with Section 14089)
of Chapter 7 of Part 3 of Division 9 of the Welfare and Institutions Code,
that reveal the special negotiator’s deliberative processes, discussions,
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communications, or any other portion of the negotiations with providers
of health care services, impressions, opinions, recommendations,
meeting minutes, research, work product, theories, or strategy, or that
provide instruction, advice, or training to employees.

Except for the portion of a contract containing the rates of payment,
contracts for inpatient services entered into pursuant to these articles, on
or after April 1, 1984, shall be open to inspection one year after they are
fully executed. In the event that a contract for inpatient services that is
entered into prior to April 1, 1984, is amended on or after April 1, 1984,
the amendment, except for any portion containing the rates of payment,
shall be open to inspection one year after it is fully executed. If the
California Medical Assistance Commission enters into contracts with
health care providers for other than inpatient hospital services, those
contracts shall be open to inspection one year after they are fully
executed.

Three years after a contract or amendment is open to inspection under
this subdivision, the portion of the contract or amendment containing the
rates of payment shall be open to inspection.

Notwithstanding any other provision of law, the entire contract or
amendment shall be open to inspection by the Joint Legislative Audit
Committee. The committee shall maintain the confidentiality of the
contracts and amendments until the time a contract or amendment is
fully open to inspection by the public.

(r) Records of Native American graves, cemeteries, and sacred places
maintained by the Native American Heritage Commission.

(s) A final accreditation report of the Joint Commission on
Accreditation of Hospitals that has been transmitted to the State
Department of Health Services pursuant to subdivision (b) of Section
1282 of the Health and Safety Code.

(t) Records of a local hospital district, formed pursuant to Division
23 (commencing with Section 32000) of the Health and Safety Code, or
the records of a municipal hospital, formed pursuant to Article 7
(commencing with Section 37600) or Article 8 (commencing with
Section 37650) of Chapter 5 of Division 3 of Title 4 of this code, that
relate to any contract with an insurer or nonprofit hospital service plan
for inpatient or outpatient services for alternative rates pursuant to
Section 10133 or 11512 of the Insurance Code. However, the record shall
be open to inspection within one year after the contract is fully executed.

(u) (1) Information contained in applications for licenses to carry
firearms issued pursuant to Section 12050 of the Penal Code by the
sheriff of a county or the chief or other head of a municipal police
department that indicates when or where the applicant is vulnerable to
attack or that concerns the applicant’s medical or psychological history
or that of members of his or her family.
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(2) The home address and telephone number of peace officers,
judges, court commissioners, and magistrates that are set forth in
applications for licenses to carry firearms issued pursuant to Section
12050 of the Penal Code by the sheriff of a county or the chief or other
head of a municipal police department.

(3) The home address and telephone number of peace officers,
judges, court commissioners, and magistrates that are set forth in
licenses to carry firearms issued pursuant to Section 12050 of the Penal
Code by the sheriff of a county or the chief or other head of a municipal
police department.

(v) (1) Records of the Major Risk Medical Insurance Program
related to activities governed by Part 6.3 (commencing with Section
12695) and Part 6.5 (commencing with Section 12700) of Division 2 of
the Insurance Code, and that reveal the deliberative processes,
discussions, communications, or any other portion of the negotiations
with health plans, or the impressions, opinions, recommendations,
meeting minutes, research, work product, theories, or strategy of the
board or its staff, or records that provide instructions, advice, or training
to employees.

(2) (A) Except for the portion of a contract that contains the rates of
payment, contracts for health coverage entered into pursuant to Part 6.3
(commencing with Section 12695) or Part 6.5 (commencing with
Section 12700) of Division 2 of the Insurance Code, on or after July 1,
1991, shall be open to inspection one year after they have been fully
executed.

(B) In the event that a contract for health coverage that is entered into
prior to July 1, 1991, is amended on or after July 1, 1991, the
amendment, except for any portion containing the rates of payment,
shall be open to inspection one year after the amendment has been fully
executed.

(3) Three years after a contract or amendment is open to inspection
pursuant to this subdivision, the portion of the contract or amendment
containing the rates of payment shall be open to inspection.

(4) Notwithstanding any other provision of law, the entire contract or
amendments to a contract shall be open to inspection by the Joint
Legislative Audit Committee. The committee shall maintain the
confidentiality of the contracts and amendments thereto, until the
contract or amendments to a contract is open to inspection pursuant to
paragraph (3).

(w) (1) Records of the Major Risk Medical Insurance Program
related to activities governed by Chapter 14 (commencing with Section
10700) of Part 2 of Division 2 of the Insurance Code, and that reveal the
deliberative processes, discussions, communications, or any other
portion of the negotiations with health plans, or the impressions,
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opinions, recommendations, meeting minutes, research, work product,
theories, or strategy of the board or its staff, or records that provide
instructions, advice, or training to employees.

(2) Except for the portion of a contract that contains the rates of
payment, contracts for health coverage entered into pursuant to Chapter
14 (commencing with Section 10700) of Part 2 of Division 2 of the
Insurance Code, on or after January 1, 1993, shall be open to inspection
one year after they have been fully executed.

(3) Notwithstanding any other provision of law, the entire contract or
amendments to a contract shall be open to inspection by the Joint
Legislative Audit Committee. The committee shall maintain the
confidentiality of the contracts and amendments thereto, until the
contract or amendments to a contract is open to inspection pursuant to
paragraph (2).

(x) Financial data contained in applications for registration, or
registration renewal, as a service contractor filed with the Director of the
Department of Consumer Affairs pursuant to Chapter 20 (commencing
with Section 9800) of Division 3 of the Business and Professions Code,
for the purpose of establishing the service contractor’s net worth, or
financial data regarding the funded accounts held in escrow for service
contracts held in force in this state by a service contractor.

(y) (1) Records of the Managed Risk Medical Insurance Board
related to activities governed by Part 6.2 (commencing with Section
12693) or Part 6.4 (commencing with Section 12699.50) of Division 2
of the Insurance Code, and that reveal the deliberative processes,
discussions, communications, or any other portion of the negotiations
with health plans, or the impressions, opinions, recommendations,
meeting minutes, research, work product, theories, or strategy of the
board or its staff, or records that provide instructions, advice, or training
to employees.

(2) (A) Except for the portion of a contract that contains the rates of
payment, contracts entered into pursuant to Part 6.2 (commencing with
Section 12693) or Part 6.4 (commencing with Section 12699.50) of
Division 2 of the Insurance Code, on or after January 1, 1998, shall be
open to inspection one year after they have been fully executed.

(B) In the event that a contract entered into pursuant to Part 6.2
(commencing with Section 12693) or Part 6.4 (commencing with
Section 12699.50) of Division 2 of the Insurance Code is amended, the
amendment shall be open to inspection one year after the amendment has
been fully executed.

(3) Three years after a contract or amendment is open to inspection
pursuant to this subdivision, the portion of the contract or amendment
containing the rates of payment shall be open to inspection.
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(4) Notwithstanding any other provision of law, the entire contract or
amendments to a contract shall be open to inspection by the Joint
Legislative Audit Committee. The committee shall maintain the
confidentiality of the contracts and amendments thereto until the
contract or amendments to a contract are open to inspection pursuant to
paragraph (2) or (3).

(5) The exemption from disclosure provided pursuant to this
subdivision for the contracts, deliberative processes, discussions,
communications, negotiations with health plans, impressions, opinions,
recommendations, meeting minutes, research, work product, theories,
or strategy of the board or its staff shall also apply to the contracts,
deliberative processes, discussions, communications, negotiations with
health plans, impressions, opinions, recommendations, meeting
minutes, research, work product, theories, or strategy of applicants
pursuant to Part 6.4 (commencing with Section 12699.50) of Division
2 of the Insurance Code.

(z) Records obtained pursuant to paragraph (2) of subdivision (c) of
Section 2891.1 of the Public Utilities Code.

(aa) A document prepared by a local agency that assesses its
vulnerability to terrorist attack or other criminal acts intended to disrupt
the public agency’s operations and that is for distribution or
consideration in a closed session.

(bb) (1) Records of the Managed Risk Medical Insurance Board
related to activities governed by Part 8.7 (commencing with Section
2120) of Division 2 of the Labor Code, and that reveal the deliberative
processes, discussions, communications, or any other portion of the
negotiations with entities contracting or seeking to contract with the
board, or the impressions, opinions, recommendations, meeting
minutes, research, work product, theories, or strategy of the board or its
staff, or records that provide instructions, advice, or training to
employees.

(2) (A) Except for the portion of a contract that contains the rates of
payment, contracts entered into pursuant to Part 8.7 (commencing with
Section 2120) of Division 2 of the Labor Code on or after January 1,
2004, shall be open to inspection one year after they have been fully
executed.

(B) In the event that a contract entered into pursuant to Part 8.7
(commencing with Section 2120) of Division 2 of the Labor Code is
amended, the amendment shall be open to inspection one year after the
amendment has been fully executed.

(3) Three years after a contract or amendment is open to inspection
pursuant to this subdivision, the portion of the contract or amendment
containing the rates of payment shall be open to inspection.
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(4) Notwithstanding any other provision of law, the entire contract or
amendments to a contract shall be open to inspection by the Joint
Legislative Audit Committee. The committee shall maintain the
confidentiality of the contracts and amendments thereto until the
contract or amendments to a contract are open to inspection pursuant to
paragraph (2) or (3).

Nothing in this section prevents any agency from opening its records
concerning the administration of the agency to public inspection, unless
disclosure is otherwise prohibited by law.

Nothing in this section prevents any health facility from disclosing to
a certified bargaining agent relevant financing information pursuant to
Section 8 of the National Labor Relations Act.

SEC. 13. (a) The provisions of this act are severable. If any
provision of this act or its application is held invalid, that invalidity shall
not affect other provisions or applications that can be given effect
without the invalid provision or application, except as provided in
subdivision (b) or (c).

(b) In the event that the provisions of Section 2160.1 of the Labor
Code are held invalid and this action is affirmed on final appeal, an
employer may qualify for a full credit for those amounts spent for
providing or reimbursing health care benefits, allowable by state law as
a deductible business expense if the amount spent equals or exceeds the
lower of the cost for Healthy Families or 150 percent of the cost for
Medi-Cal 1931(b) coverage. In no instance shall the amount of the credit
exceed the amount of the fee that would otherwise have been paid. The
Employment Development Department shall specify the manner and
means of submitting proof to obtain the credit.

(c) In the event that Chapter 8.7 (commencing with Sec. 2120) of
Division 2 of the Labor Code is held invalid, Article 3.11 (commencing
with Section 1357.20) of Chapter 2.2 of Division 2 of the Health and
Safety Code and Chapter 8.1 (commencing with Section 11760) of Part
2 of Division 2 of the Insurance Code shall become inoperative.

SEC. 14. This act shall not become operative unless AB 1528 of the
2003-04 Regular Session is also enacted and becomes operative.

SEC. 15. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction, eliminates
a crime or infraction, or changes the penalty for a crime or infraction,
within the meaning of Section 17556 of the Government Code, or
changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.
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CHAPTER 674

An act to amend Section 7501 of the Family Code, relating to child
custody.

[Approved by Governor October 5, 2003. Filed with
Secretary of State October 6, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 7501 of the Family Code is amended to read:

7501. (a) A parent entitled to the custody of a child has a right to
change the residence of the child, subject to the power of the court to
restrain a removal that would prejudice the rights or welfare of the child.

(b) It is the intent of the Legislature to affirm the decision in In re
Marriage of Burgess (1996) 13 Cal.4th 25, and to declare that ruling to
be the public policy and law of this state.

CHAPTER 675

An act to amend Section 7270.5 of, and to add Sections 7275 and 7276
to, the Food and Agricultural Code, and to add Division 2.7
(commencing with Section 1970) to the Streets and Highways Code,
relating to riparian habitat.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. The Legislature finds and declares all of the following:

(a) Noxious and invasive weeds have destroyed large portions of
riparian habitat along creeks, streams, rivers, lakes, reservoirs, and other
bodies of freshwater in California.

(b) Noxious and invasive weeds damage the integrity of the riparian
system by altering erosion, sedimentation, flooding, and fire.

(c) The invasive weed Arundo donax (giant reed) has established
large colonies across the state, most notably in southern California,
where in one 10,000 acre area of riparian habitat it has been estimated
to consume more than 30,000 acre-feet of water each year, or enough
water to meet the yearly freshwater needs of 150,000 persons.

(d) Proper noxious and invasive weed management in riparian
habitats is critical to sustaining California’s freshwater supply in the
future.
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(e) The Legislature intends that the Department of Food and
Agriculture operate an Adopt-A-Riverway Program consistent with the
integrated weed management plans for the control of noxious weeds
implemented pursuant to Article 1.7 (commencing with Section 7270)
of Chapter 1 of Part 4 of Division 4 of the Food and Agricultural Code.

(f) The Legislature intends that any private gifts, donations, or
bequests to the Adopt-A-Riverway Fund are charitable contributions
pursuant to Section 170 of the Internal Revenue Code.

(g) The Legislature intends that a portion of the donations made to the
Adopt-A-Riverway Program be used to pay for courtesy signs in
recognition of the donors’ efforts to restore California’s riverways and
riparian habitats.

(h) The Legislature intends the act adding this section to encourage
local governments to organize litter removal events in which persons
may volunteer time to pick up litter along waterways and in riparian
habitats within the local government’s jurisdiction.

(i) The Legislature intends that the act adding this section shall not
be construed to permit the encroachment onto private property or the
infringement upon the private property rights of any person in this state.

SEC. 2. Section 7270.5 of the Food and Agricultural Code is
amended to read:

7270.5. For the purposes of this article:

(a) “Integrated weed management plan” means an ecosystem-based
control strategy that focuses on long-term prevention of weeds through
a combination of techniques, such as biological controls, judicious use
of herbicides, modified land management, and cultural practices, and
where control practices are selected and applied in a manner that
minimizes the risks to human health, nontargeted organisms, and the
environment. An integrated weed management plan shall also, when
appropriate, comply with any applicable provisions of Chapter 6
(commencing with Section 1600) of Division 2 of the Fish and Game
Code, Division 6 (commencing with Section 11401) and Division 7
(commencing with Section 12500) of the Food and Agricultural Code,
and the California Environmental Quality Act (Division 13
(commencing with Section 21000) of the Public Resources Code).

(b) “Noxious and invasive weeds” means weeds that the department
has determined to be either noxious or invasive weed species.

(c) “Person” shall have the same meaning as in Section 38, but shall
additionally include the United States of America, and all political
subdivisions, districts, municipalities, and public agencies of the State
of California.

(d) “Riverway” means the water, bed, shoreline,and riparian
vegetation, of any creek, including an “‘urban creek” as defined in
Section 7048 of the Water Code, stream, river, lake, reservoir, or other
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body of freshwater, including a ““stream environment zone’” as defined
in Section 66957 of the Government Code, as well as enclosed bays and
estuaries, as defined by Section 13391.5 of the Water Code.

SEC. 3. Section 7275 is added to the Food and Agricultural Code,
to read:

7275. (a) The department 1is authorized to operate a
government-volunteer partnership Adopt-A-Riverway Program.

(b) The department may receive funds or services from any person to
assist a weed management area in implementing an integrated weed
management plan, pursuant to this article.

(c) Adopt-A-Riverway Program activities may include the following
activities, provided the activities are completed as part of an approved
integrated weed management plan and are coordinated with the
responsible local agency:

(1) Planting and establishing native seedling trees, native grasses,
and wildflowers along the adopted riverway.

(2) Removal of litter and noxious and invasive plant species.

(d) Adopt-A-Riverway Program activities shall be conducted only on
publicly owned land unless permission is granted by the owner or
owners of private property for program activities to take place on their
property as well.

(e) Activities undertaken pursuant to subdivision (c) are subject to
review pursuant to the California Environmental Quality Act (Division
13 (commencing with Section 21000) of the Public Resources Code) and
any state or locally adopted river management or conservancy plan.

(f) The secretary may request a local authority to authorize a courtesy
sign to be placed on a county highway or city street, near the riverway,
pursuant to Chapter 2 (commencing with Section 1975) of Division 2.7
of the Streets and Highways Code.

(g) Itis the intent of the Legislature that the duties and responsibilities
of the department, as provided for in this section, be accomplished by
utilizing existing staff resources, as available.

SEC. 4. Section 7276 is added to the Food and Agricultural Code,
to read:

7276. (a) The Adopt-A-Riverway Fund is hereby established in the
State Treasury. The fund is a trust fund and shall contain money and any
other proceeds donated, appropriated, transferred, or otherwise received
for purposes pertaining to the Adopt-A-Riverway Program. The
secretary may collect for deposit into the fund, gifts, donations,
bequests, and moneys made available from federal, state, and local
sources.

(b) Notwithstanding subdivision (c) of Section 7271, the secretary of
the department shall award grants from the Adopt-A-Riverway Fund to
weed management areas, as defined by subdivision (b) of Section 7272,
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for the purpose of integrated weed management along riverways and in
riparian habitats consistent with Sections 7272 and 7272.5.

(c) Notwithstanding subdivision (c) of Section 7271, the secretary of
the department may award grants from the Adopt-A-Riverway Fund to
nonprofit organizations for integrated weed management along
riverways and in riparian habitats. The department shall establish
regulations for grant eligibility and award pursuant to this subdivision.

(d) Fifteen percent of the total moneys in the Adopt-A-Riverway
Fund shall be made available to the department, to be used only for the
following purposes:

(1) Carrying out the provisions of this article.

(2) Developing of noxious weed control strategies.

(3) Seeking new, effective biological control agents for the long-term
control of noxious weeds.

(4) Conducting private and public workshops as needed to discuss
and plan weed management strategies with all interested and affected
local, state, and federal agencies, private landowners, educational
institutions, interest groups, and county agricultural commissioners.

(e) Upon receipt of donations to the fund totaling a minimum of one
hundred thousand dollars ($100,000), up to 5 percent of any individual
donation of five thousand dollars ($5,000) or more may be used for
courtesy signs to be produced, placed, and maintained pursuant to
Chapter 2 (commencing with Section 1975) of Division 2.7 of the
Streets and Highways Code.

(f) All startup costs incurred by the state in establishing the
Adopt-A-Riverway Program shall be reimbursed to the General Fund
from the Adopt-A-Riverway Fund before any money or other proceeds
in the fund may be expended for program purposes or transferred by
grant award.

SEC. 5. Division 2.7 (commencing with Section 1970) is added to
the Streets and Highways Code, to read:

DIVISION 2.7. COURTESY SIGNS

1970. (a) Local authorities, with respect to highways under their
respective jurisdictions, may place and maintain, or cause to be placed
and maintained, courtesy signs to recognize the sponsors of the
Adopt-A-Riverway Program.

(b) Courtesy signs shall be consistent with existing code provisions
and department rules and regulations concerning signs.

(c) Courtesy signs shall only be placed upon the highways of a local
authority, upon the approval of an authorizing resolution by a majority
of the members of the governing body of that local authority. The
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resolution authorizing the placement of courtesy signs shall include all
of the following:

(1) A general plan of where the courtesy signs will be placed within
the geographical borders of the local authority, including any street, bike
trail, or pedestrian path.

(2) A finding that the planned placement of the courtesy signs would
not degrade the natural environment of the area.

(d) Courtesy signs shall contain the title “Adopt-A-Riverway’ at the
top of the sign and the name or logo of the sponsoring person or entity
below the “Adopt-A-Riverway” title. Logos shall be provided at the
sponsors’ own cost. Both the title and the logo shall be in large enough
fonts that are easily read.

1975. (a) Courtesy signs may be awarded by the Department of
Food and Agriculture, to persons that donate a minimum of five
thousand dollars ($5,000) annually to the Adopt-A-Riverway Fund.
Donors may stipulate in which county they desire the courtesy signs be
placed and may request specific sign placement within the county.

(b) The Department of Food and Agriculture may enter into an
agreement with a local authority for production, placement, and
maintenance of courtesy signs to be awarded pursuant to this section.

(c) The costs incurred by the local authorities associated with placing
and maintaining courtesy signs shall be paid for out of the
Adopt-A-Riverway Fund.

CHAPTER 676

An act to add and repeal Section 41514.1 of the Health and Safety
Code, relating to air resources.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 41514.1 is added to the Health and Safety
Code, to read:

(a) A health facility shall use the most recent standard set by the Joint
Commission on the Accreditation of Healthcare Organizations for
testing diesel backup generators. During each week that a diesel backup
generator is not tested, the generator shall be started at least once, with
or without load, for a period of time that allows the coolant temperature
to stabilize.
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(b) A health facility shall submit all data collected under this section
to the State Department of Health Services when requested by the
department.

(c) This section shall remain in effect only until January 1, 2009, and
as of that date is repealed, unless a later enacted statute, that is enacted
before January 1, 2009, deletes or extends that date.

(d) For the purposes of this section, “‘health facility’’ has the same
meaning as Section 1250, but includes only those facilities described in
subdivisions (a), (b), (¢), (d), (f), (g), or (k) of that section.

(e) Nothing in this section affects the authority of the State Air
Resources Board or an air quality management district or air pollution
control district to regulate diesel backup generators owned by a health
facility.

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction, eliminates
a crime or infraction, or changes the penalty for a crime or infraction,
within the meaning of Section 17556 of the Government Code, or
changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

CHAPTER 677

An act to add Section 5003.18 to the Public Resources Code, relating
to state property.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. The Legislature finds and declares all of the following:

(a) As part of a high priority to increase park and open-space
opportunities in urban areas, the Department of Parks and Recreation
purchased a 40-acre parcel in the City of Los Angeles known as Taylor
Yard.

(b) Statewide and community needs related to Taylor Yard will best
be served by a coordinated and cooperative relationship between the
Department of Parks and Recreation and the City of Los Angeles
Department of Recreation and Parks. The goal of this cooperative
relationship should be to utilize and maximize the strengths and
missions of each entity in order to provide quality outdoor recreational
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and natural resources enhancement opportunities at the site, including
organized sports fields to be operated by the city. This cooperative
relationship should include a collaborative planning and design process.
Collaborative planning and design are necessary to ensure that the parcel
within Taylor Yard to be leased to the City of Los Angeles for local park
purposes with regional benefits, and the parcel within Taylor Yard to be
retained by the Department of Parks and Recreation for state park
purposes, are developed in a compatible manner that meets the needs of
the public.

(c) A lease of this land by the Department of Parks and Recreation to
the City of Los Angeles is needed to facilitate the provision of organized
sports opportunities. Specifically, the Department of Parks and
Recreation should lease a portion of Taylor Yard to the City of Los
Angeles, not to exceed 20 acres and which is appropriate for
city-developed and managed local and regional recreational needs,
including organized, youth sports activities.

(d) To meet the needs of the public, dedication of necessary resources
and timely development of the Taylor Yard parcel is critical. In light of
this need, the lease agreement shall specify that, if the property leased
by the Department of Parks and Recreation to the City of Los Angeles
is not improved to provide local park opportunities with regional
benefits within five years, the state may terminate the lease.

(e) To ensure the timely development of regional parks and organized
sports opportunities on the parcel to be leased to the City of Los Angeles,
the city shall utilize portions of funding available to the city for park
purposes, including state and local funds.

SEC. 2. Section 5003.18 is added to the Public Resources Code, to
read:

5003.18. (a) The director may lease to the City of Los Angeles a
parcel, not to exceed 20 acres of unimproved real property situated in the
City of Los Angeles, that parcel being a portion of the property owned
by the department and commonly known as Taylor Yard.

(b) Notwithstanding subdivisions (b) and (c) of Section 5003.17, the
term of the lease shall be for a period not to exceed 25 years and shall
be without monetary consideration for use of the property, except that
the city shall fund the development and operation of the park. The terms
of the lease shall specify the nature of the city’s control of, and
responsibility for the operation of, the parcel.

(c) The purpose of the lease shall be for the development and
operation by the city of a local park with regional benefits containing and
providing organized sports facilities that will primarily serve the youth
of the Los Angeles region.

(d) If the department determines that the city has failed to develop a
local park with regional benefits containing and providing organized
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sports facilities within five years of execution of the lease, the state shall
have the right to terminate the lease.

(e) Notwithstanding subdivision (d) of Section 5003.17, the Public
Works Board shall review and approve the lease, and shall report any
action taken to the Legislature and the Governor.

(f) Upon one year’s written notice from the city and upon the state’s
written consent as granted pursuant to the state’s sole discretion, the
lease may be extended for an additional 25 years commencing on the first
calendar day after the date set for expiration of the lease. In exercising
its discretion to extend the term of the lease, the state may modify, add,
or delete terms and conditions of the lease, including a requirement for
monetary consideration for use of the property, as the state may
determine to be in the best interest of the state. Pursuant to subdivision
(d) of Section 5003.17, the Legislature shall review and approve any
extension of the lease.

(g) The lease, and any extension of the lease, pursuant to this section
shall require the city to comply with applicable stormwater waste
discharge requirements issued by the Los Angeles Regional Water
Quality Control Board and the State Water Resources Control Board.

(h) The City of Los Angeles may not use the lease as its match when
applying for grant funds under the Roberti-Z’Berg-Harris Urban
Open-Space and Recreation Program Act (Chapter 3.2 (commencing
with Section 5620)), or any other state grant funds, to develop Taylor
Yard.

CHAPTER 678

An act to add Section 5110 to the Public Contract Code, relating to
public contracts.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. It is the intent of the Legislature in enacting this act
that a contractor subject to its provisions may be paid the reasonable cost,
specifically excluding profit, of labor, equipment, materials, and
services that were rendered under a contract that was competitively bid,
but subsequently determined to be invalid, in order to avoid unjust
enrichment of the public entity and an unlawful taking of the contractor’s
property.

SEC. 2. Section 5110 is added to the Public Contract Code, to read:
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5110. (a) When a project for the construction, alteration, repair, or
improvement of any structure, building, or road, or other improvement
of any kind is competitively bid and any intended or actual award of the
contract is challenged, the contract may be entered into pending final
decision of the challenge, subject to the requirements of this section. If
the contract is later determined to be invalid due to a defect or defects
in the competitive bidding process caused solely by the public entity, the
contractor who entered into the contract with the public entity shall be
entitled to be paid the reasonable cost, specifically excluding profit, of
the labor, equipment, materials, and services furnished by the contractor
prior to the date of the determination that the contract is invalid if all of
the following conditions are met:

(1) The contractor proceeded with construction, alteration, repair, or
improvement based upon a good faith belief that the contract was valid.

(2) The public entity has reasonably determined that the work
performed is satisfactory.

(3) Contractor fraud did not occur in the obtaining or performance of
the contract.

(4) The contract does not otherwise violate statutory or constitutional
limitations.

(b) In no event shall payment to the contractor pursuant to this section
exceed either of the following:

(1) The contractor’s costs as included in its bid plus the cost of any
approved change orders.

(2) The amount of the contract less profit at the point in time the
contract is determined to be invalid.

(c) Notwithstanding subdivision (a), this section shall not affect any
protest and legal proceedings, whether contractual, administrative, or
judicial, to challenge the award of the public works contract and enforce
competitive bidding laws, nor affect any rights under Section 337.1 or
337.15 of the Code of Civil Procedure.

CHAPTER 679

An act to add Article 10.3 (commencing with Section 25214.11) to
Chapter 6.5 of Division 20 of the Health and Safety Code, relating to
hazardous waste.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]
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The people of the State of California do enact as follows:

SECTION 1. Article 10.3 (commencing with Section 25214.11) is
added to Chapter 6.5 of Division 20 of the Health and Safety Code, to
read:

Article 10.3. Toxics in Packaging Prevention Act

25214.11. (a) The Legislature finds and declares all of the
following:

(1) The management of solid waste can pose a wide range of hazards
to public health and safety and to the environment.

(2) Packaging comprises a significant percentage of the overall solid
waste stream.

(3) The presence of heavy metals in packaging is a part of the total
concern regarding the disposal of hazardous constituents in the solid
waste stream, in light of the presence of heavy metals in emissions or ash
when packaging is incinerated, or in leachate when packaging is
disposed of in a solid waste landfill.

(4) Lead, mercury, cadmium, and hexavalent chromium, on the basis
of available scientific and medical evidence, are of particular concern.

(5) Itis desirable, as a first step in reducing the toxicity of packaging
waste, and reducing the hazardous materials that may be disposed of in
solid waste landfills, to eliminate the addition of these heavy metals to
packaging.

(6) The intent of this article is to achieve this reduction in toxicity
without impeding or discouraging the expanded use of recycled
materials in the production of packaging and its components.

(b) This article shall be known, and may be cited, as the “Toxics in
Packaging Prevention Act.”

25214.12. For purposes of this article, the following terms have the
following meanings:

(a) “Distribution’ means the practice of taking title to a package or
a packaging component for promotional purposes or resale. A person
involved solely in delivering a package or a packaging component on
behalf of a third party is not engaging in distribution.

(b) (1) “Importer or agent” means a person who does either of the
following:

(A) Acts as an intermediary for the purchase of a package or
packaging component for resale from a manufacturer in another country
to a purchaser in this state, and who may receive a commission or fee
based on that sale.

(B) Is the importer of record listed on the United States Customs
Service forms for imported packaging or packaging components.
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(2) An importer or agent does not include a person who takes title to
a package or packaging component.

(c) (1) “Intentional introduction” means the act of deliberately
utilizing a regulated metal in the formation of a package or packaging
component where its continued presence is desired in the final package
or packaging component to provide a specific characteristic, appearance,
or quality.

(2) “Intentional introduction” does not include either of the
following:

(A) The use of a regulated metal as a processing agent or intermediate
to impart certain chemical or physical changes during manufacturing,
where the incidental retention of a residue of that metal in the final
package or packaging component is not desired or deliberate, if the final
package or packaging component is in compliance with subdivision (c)
of Section 25214.13.

(B) The use of recycled materials as feedstock for the manufacture of
new packaging materials, where some portion of the recycled materials
may contain amounts of a regulated metal, if the new package or
packaging component is in compliance with subdivision (c) of Section
25214.13.

(d) “Incidental presence” means the presence of a regulated metal as
an unintended or undesired ingredient of a package or packaging
component.

(e) “Manufacturer” means any person, firm, association,
partnership, or corporation producing a package or packaging
component.

(f) “Manufacturing” means the physical or chemical modification of
a material to produce packaging or a packaging component.

(g) ““Package” means any container, produced either domestically or
in a foreign country, providing a means of marketing, protecting, or
handling a product, including a unity package, an intermediate package
or a shipping container, as defined in the American Society of Testing
and Materials (ASTM) specification D 996. ““‘Package” also includes
unsealed receptacles, such as carrying cases, crates, cups, pails, rigid foil
and other trays, wrappers and wrapping films, bags, and tubs.

(h) ““Packaging component” means any individual assembled part of
a package that is produced either domestically or in a foreign country,
including, but not necessarily limited to, any interior or exterior
blocking, bracing, cushioning, weatherproofing, exterior strapping,
coatings, closures, inks, labels, dyes, pigments, adhesives, stabilizers,
or any other additives. Tin-plated steel that meets the American Society
for Testing and Materials (ASTM) specification A 623 shall be
considered as a single package component. Electrogalvanized coated
steel and hot dipped coated galvanized steel that meet the American
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Society for Testing and Materials (ASTM) qualifications A 591, A 653,
A 879, and A 924 shall be treated in the same manner as tin-plated steel.

(i) ““Purchaser”” means a person who purchases and takes title to a
package or a packaging component, from a manufacturer or supplier, for
the purpose of packaging a product manufactured, distributed, or sold by
the purchaser.

() “Recycled material” means a material that has been separated
from solid waste for the purpose of recycling the material as a secondary
material feedstock. Recycled materials include paper, plastic, wood,
glass, ceramics, metals, and other materials, except that recycled
material does not include a regulated metal that has been separated from
other materials into its elemental or other chemical state for recycling as
a secondary material feedstock.

(k) “Regulated metal” means lead, mercury, cadmium, or hexavalent
chromium.

(I) (1) “Supplier” means a person who does one or more of the
following:

(A) Sells, offers for sale, or offers for promotional purposes, a
package or packaging component that is used by any other person to
package a product.

(B) Takes title to a package or packaging component, produced either
domestically or in a foreign country, that is purchased for resale or
promotional purposes.

(2) “Supplier” does not include a person involved solely in
delivering a package or packaging component on behalf of a third party.

(m) “Toxics in Packaging Clearinghouse” means the Toxics in
Packaging Clearinghouse (TPCH) of the Council of State Governments.

25214.13. (a) Except as provided in Section 25214.14, on and after
January 1, 2006, a manufacturer, importer, agent, or supplier may not
offer for sale or for promotional purposes in this state a package or
packaging component that includes a regulated metal, in the package
itself, or in a packaging component, if the regulated metal has been
intentionally introduced into the package or packaging component
during manufacturing or distribution.

(b) Except as provided in Section 25214.14, on and after January 1,
2006, a person may not offer for sale or for promotional purposes in this
state a product in a package that includes a regulated metal, in the
package itself, or in a packaging component, if the regulated metal has
been intentionally introduced into the package or packaging component
during manufacturing or distribution.

(c) Except as provided in Section 25214.14, on and after January 1,
2006, the sum of the incidental total concentration levels of all regulated
metals present in a single-component package or in an individual
packaging component may not exceed 100 parts per million by weight.
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25214.14. A package or a packaging component is exempt from the
requirements of Section 25214.13, and shall be deemed in compliance
with this article, if the package or packaging component meets any of the
following conditions:

(a) The package or packaging component is marked with a code
indicating a date of manufacture prior to January 1, 2006.

(b) A regulated metal has been added to the package or packaging
component in the manufacturing, forming, printing, or distribution
process, to comply with the health or safety requirements of a federal or
state law, and the manufacturer or supplier maintains documentation that
fully and clearly demonstrates that the package or packaging component
is eligible for this exemption.

(c) (1) The package or packaging component exceeds the maximum
concentration level set forth in subdivision (c) of Section 25214.13 only
because of the addition of a recycled material.

(2) This subdivision, and all exemptions provided pursuant to it,
expire on January 1, 2010.

(d) (1) A regulated metal, for which there is no feasible alternative
that may be used in the package or packaging component, has been added
to the package or packaging component in the manufacturing, forming,
printing, or distribution process, and the manufacturer or supplier
maintains documentation that fully and clearly demonstrates that the
package or packaging component is eligible for this exemption.

(2) For purposes of this subdivision, “‘no feasible alternative that may
be used”” means that the use of the regulated metal is essential to the
protection, safe handling, or function, of the package’s contents, and
technical constraints preclude the substitution of other materials. This
does not include the use of a regulated metal for marketing purposes.

(e) (1) A package or packaging component that is reused but exceeds
the summed incidental concentration level of regulated metal set forth
in subdivision (c) of Section 25214.13, if all of the following apply:

(A) The product being conveyed by the package or packaging
component is otherwise regulated under a federal or state health or safety
requirement.

(B) The transportation of the packaged product is regulated under
federal or state transportation requirements.

(C) The disposal of the package is otherwise performed according to
the requirements of this chapter or Chapter 8 (commencing with Section
114960) of Part 9 of Division 104.

(2) This subdivision, and all exemptions provided pursuant to it,
expire on January 1, 2010.

(f) (1) A manufacturer or distributor of a package or packaging
component has obtained an exemption, pursuant to the process described
in paragraph (2), for use of a regulated metal that exceeds the summed
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incidental concentration level set forth in subdivision (c) of Section
25214.13 in a package or packaging component that has a controlled
distribution and reuse.

(2) The department shall grant an exemption under paragraph (1)
from Section 25214.13 for two years only if both of the following
conditions are met:

(A) The manufacturer or distributor of the package or packaging
component submits supporting information that complies with the
requirements set forth in paragraph (3) with the request for an initial and
a renewed exemption.

(B) The supporting information demonstrates that the package or
packaging component is eligible for the exemption.

(3) The supporting information that a manufacturer or distributor
shall submit to the department, before the department may grant an
exemption pursuant to this subdivision, shall include all of the
following:

(A) Information that demonstrates that the environmental benefit of
the controlled distribution and reuse of the package or packaging
component is significantly greater, as compared to the same package or
packaging component manufactured in compliance with the maximum
summed incidental concentration level of regulated metal set forth in
subdivision (c) of Section 25214.13.

(B) A means of identifying, in a permanent and visible manner, any
reusable package or packaging component, containing a regulated metal
for which the exemption is sought.

(C) A method of regulatory and financial accountability, so that a
specified percentage of the reusable packages or packaging components,
manufactured and distributed to other persons are not discarded by those
persons after use, but are returned to the manufacturer or designee.

(D) A system of inventory and record maintenance to account for
reusable packages or packaging components, placed in, and removed
from, service.

(E) A means of transforming returned packages or packaging
components, that are no longer reusable into recycled materials for
manufacturing, or a means of collecting and managing returned
packages or packaging components as a waste in accordance with federal
and state laws.

(F) A system of annually reporting to the department any changes to
the system and changes in designees.

(4) This subdivision, and all exemptions provided pursuant to it,
expire on January 1, 2010.

(g) (1) A glass or ceramic package or packaging component that has
a vitrified label when tested in accordance with the Waste Extraction
Test, described in Appendix II of Chapter 11 (commencing with Section
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66261.1) of Division 4.5 of Title 22 of the California Code of
Regulations, and does not exceed 1.0 ppm for cadmium, 5.0 ppm for
hexavalent chromium, or 5.0 ppm for lead. A glass or ceramic package
or packaging component containing mercury is not exempted pursuant
to this subdivision.

(2) This subdivision, and all exemptions provided pursuant to it,
expire on January 1, 2010.

25214.15. (a) A manufacturer or distributor that requests an
exemption pursuant to subdivision (b), (d), or (f) of Section 25214.14
shall enter into a written agreement with the department pursuant to
which that manufacturer or distributor shall reimburse the department,
pursuant to Article 9.2 (commencing with Section 25206.1), for costs
incurred by the department in processing or responding to the request.

(b) The department shall deposit all reimbursements received
pursuant to this section in the Hazardous Waste Control Account for
appropriation in accordance with Section 25174.

25214.16. (a) On and after January 1, 2006, each manufacturer,
importer, agent, or supplier shall furnish a certificate of compliance to
the purchaser of a package or packaging component stating that the
package or packaging component is in compliance with the requirements
of this article. However, if, pursuant to Section 25214.14, the package
is exempt from the requirements of Section 25214.13, the certificate of
compliance shall state the specific basis upon which the exemption is
claimed. The certificate of compliance shall be signed by an authorized
official of the manufacturer, importer, agent, or supplier. A copy of the
certificate of compliance shall be kept on file by the manufacturer,
importer, agent, or supplier of the package or packaging component. A
manufacturer, importer, agent, or supplier shall furnish a certificate of
compliance, or a copy thereof, to the department, upon its request.

(b) A purchaser of a package or packaging component subject to
subdivision (a) shall retain the certificate of compliance for as long as
the package or packaging component is in use by the purchaser.

(c) If a manufacturer, importer, agent, or supplier of a package or
packaging component subject to subdivision (a) reformulates or creates
a new package or packaging component, the manufacturer, importer,
agent, or supplier shall provide the purchaser with an amended or new
certificate of compliance for the reformulated or new package or
packaging component.

(d) The department, pursuant to the California Public Records Act
(Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1
of the Government Code), shall provide the public with access to all
information relating to a package or packaging component that has been
submitted to the department by a manufacturer or supplier of a package
or packaging component.



[Ch. 680] STATUTES OF 2003 5209

25214.18. If the department determines that other substances
contained in packaging should be added as regulated metals to the list
set forth in subdivision (k) of Section 25214.12 in order to further reduce
the toxicity of packaging waste, the department may submit
recommendations to the Governor and the Legislature for additions to
the list, along with a description of the nature of the substitutes used in
lieu of the recommended additions to the list.

25214.19. This article does not affect any duty or other requirement
imposed under any other federal or state law.

25214.20. (a) The provisions of this article are severable, and if a
court holds that a phrase, clause, sentence, or provision of this article is
invalid, or that its applicability to a person or circumstance is invalid, the
remainder of the article and its applicability to other persons and
circumstances may not be affected.

(b) The provisions of this article shall be liberally construed to give
effect to the purposes of this article.

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction, eliminates
a crime or infraction, or changes the penalty for a crime or infraction,
within the meaning of Section 17556 of the Government Code, or
changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

CHAPTER 680

An act to add Section 111 to the Water Code, relating to water.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. The Legislature finds and declares all of the following:

(a) Water metering and volumetric pricing are among the most
efficient water conservation tools. Water metering provides information
on how much water is being used and facilitates the imposition of a water
rate structure that encourages water conservation.

(b) Without water meters, it is impossible for homeowners and
businesses to know how much water they are using, thereby inhibiting
conservation, punishing those who conserve, and rewarding those who
waste water.
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(c) Existing law requires the installation of a water meter as a
condition of water service provided pursuant to a connection installed
on or after January 1, 1992, but the continuing widespread absence of
water meters and the lack of volumetric pricing could result in the
inefficient use of water for municipal and industrial uses.

(d) Municipal and industrial water contractors that receive water from
the federal Central Valley Project are required to install water meters as
a condition of water service, and in the absence of that installation, those
contractors risk losing their water supplies. The loss of these water
supplies would have devastating effects on the customers of those
contractors, as well as the entire state. Other water supply sources would
have to be found to replace that foregone water supply.

(e) At atime when the state is struggling in its efforts to cut back on
the use of Colorado River water in accordance with federal
requirements, Californians cannot afford to be deprived of tens of
thousands of acre-feet of water because some municipalities decline to
do what most municipalities have been doing for decades, which is to
install and use water meters.

(f) This act addresses a subject matter of statewide concern, and it is
the intent of the Legislature to supersede and preempt any enactment of
a county or city, including a charter county or charter city, or other local
public agency, to which this act applies.

SEC. 2. Section 111 is added to the Water Code, to read:

111.  (a) Notwithstanding any other provision of law, any urban
water supplier that, on or after January 1, 2004, receives water from the
federal Central Valley Project under a water service contract or
subcontract executed pursuant to Section 485h(c) of Title 43 of the
United States Code with the Bureau of Reclamation of the United States
Department of the Interior shall do both of the following:

(1) On or before January 1, 2013, install water meters on all service
connections to residential and nonagricultural commercial buildings
constructed prior to January 1, 1992, located within its service area.

(2) On and after March 1, 2013, or according to the terms of the
Central Valley Project water contract in operation, charge customers for
water based on the actual volume of deliveries, as measured by a water
meter.

(b) An urban water supplier that receives water from the federal
Central Valley Project under a water service contract or subcontract
consistent with subdivision (a) may recover the cost of providing
services related to the purchase, installation, and operation and
maintenance of water meters from rates, fees, or charges.

(c) This section, which ensures the ability of certain urban water
suppliers to meet the water supply needs of their customers, addresses
a subject matter of statewide concern and applies to all counties and
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cities, including charter counties and charter cities, and local public
agencies that are urban water suppliers that are described in subdivision
(a).

(d) For the purposes of this section, “‘urban water supplier” shall
have the same meaning as set forth in Section 10617 and “‘water meter”’
shall have the same meaning as set forth in Section 110.

CHAPTER 681

An act to amend Section 6930 of the Fish and Game Code, relating to
fish, and making an appropriation therefor.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 6930 of the Fish and Game Code is amended
to read:

6930. (a) Subject to the availability of funds for the purposes of this
section, the department shall contract with the University of California
to conduct a study of the effects that reduced waterflows at the mouths
and upstream estuaries of rivers selected under subdivision (b) would
have on existing salmon and steelhead populations and on existing or
prospective salmon and steelhead population restoration or
reintroduction programs.

(b) The department shall select the rivers to be included in the study
and shall limit its selection to rivers that are within the combined river
systems described in paragraph (7) of subdivision (a) of Section 1215.5
of the Water Code, and that are the subject of an application that has been
filed with the State Water Resources Control Board to appropriate water
in an amount equal to more than three cubic feet per second or more than
500 acre feet per annum of storage, involving the delivery of water by
means other than a pipeline, natural watercourse, well, or aqueduct to
any place of use that is outside of the protected area described in
paragraph (7) of subdivision (a) of Section 1215.5 of the Water Code.

(c) The findings of the study conducted under this section shall be a
factor in any decision of the State Water Resources Control Board to
approve or deny an application to appropriate water from any river
selected under this section. If the application involves the delivery of
water, by means other than a pipeline, natural watercourse, well, or
aqueduct, to any place of use that is outside of the protected area
described in paragraph (7) of subdivision (a) of Section 1215.5 of the
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Water Code, the board may not approve that application until after the
study has been completed.

(d) Any study conducted pursuant to this section shall conclude
within five years of the start of that study.

(e) This section applies to the University of California only if the
Regents of the University of California, by resolution, make it applicable
to the university.

CHAPTER 682

An act to add Article 2.75 (commencing with Section 127940) to
Chapter 2 of Part 3 of Division 107 of the Health and Safety Code,
relating to statewide health planning and development.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Article 2.75 (commencing with Section 127940) is
added to Chapter 2 of Part 3 of Division 107 of the Health and Safety
Code, to read:

Article 2.75. National Health Service Corps State Loan Repayment
Program

127940. In administering the National Health Service Corps State
Loan Repayment Program in accordance with Section 254q-1 of Title 42
of the United States Code and related federal regulations, the office shall
strive, whenever feasible, to equitably distribute loan repayment awards
between eligible urban and rural program sites, after taking into account
the availability of health care services in the communities to be served
and the number of individuals to be served in each program site. The
office shall set a reasonable deadline for when all applications are
required to be received. All eligible applications shall be given
consideration before any award is granted.

CHAPTER 683

An act to amend Sections 13264, 13268, 13321, 13350, 13372, 13383,
13385, and 13387 of the Water Code, relating to water.
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[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 13264 of the Water Code is amended to read:

13264. (a) No person shall initiate any new discharge of waste or
make any material changes in any discharge, or initiate a discharge to,
make any material changes in a discharge to, or construct, an injection
well, prior to the filing of the report required by Section 13260 and no
person shall take any of these actions after filing the report but before
whichever of the following occurs first:

(1) The issuance of waste discharge requirements pursuant to Section
13263.

(2) The expiration of 140 days after compliance with Section 13260
if the waste to be discharged does not create or threaten to create a
condition of pollution or nuisance and any of the following applies:

(A) The project is not subject to the California Environmental
Quality Act (Division 13 (commencing with Section 21000) of the
Public Resources Code).

(B) The regional board is the lead agency for purposes of the
California Environmental Quality Act, a negative declaration is
required, and at least 105 days have expired since the regional board
assumed lead agency responsibility.

(C) The regional board is the lead agency for the purposes of the
California Environmental Quality Act, and environmental impact report
or written documentation prepared to meet the requirements of Section
21080.5 of the Public Resources Code is required, and at least one year
has expired since the regional board assumed lead agency responsibility.

(D) The regional board is a responsible agency for purposes of the
California Environmental Quality Act, and at least 90 days have expired
since certification or approval of environmental documentation by the
lead agency.

(3) The issuance of a waiver pursuant to Section 13269.

(b) The Attorney General, at the request of a regional board, shall
petition the superior court for the issuance of a temporary restraining
order, preliminary injunction, or permanent injunction, or combination
thereof, as may be appropriate, prohibiting any person who is violating
or threatening to violate this section from doing any of the following,
whichever is applicable:

(1) Discharging the waste or fluid.

(2) Making any material change in the discharge.

(3) Constructing the injection well.
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(c) (1) Notwithstanding any other provision of law, moneys
collected under this division for a violation pursuant to paragraph (2) of
subdivision (a) shall be deposited in the Waste Discharge Permit Fund
and separately accounted for in that fund.

(2) The funds described in paragraph (1) shall be expended by the
state board, upon appropriation by the Legislature, to assist regional
boards, and other public agencies with authority to clean up waste or
abate the effects of the waste, in cleaning up or abating the effects of the
waste on waters of the state or for the purposes authorized in Section
13443.

SEC. 2. Section 13268 of the Water Code is amended to read:

13268. (a) (1) Any person failing or refusing to furnish technical
or monitoring program reports as required by subdivision (b) of Section
13267, or failing or refusing to furnish a statement of compliance as
required by subdivision (b) of Section 13399.2, or falsifying any
information provided therein, is guilty of a misdemeanor, and may be
liable civilly in accordance with subdivision (b).

(2) Any person who knowingly commits any violation described in
paragraph (1) is subject to criminal penalties pursuant to subdivision (e).

(b) (1) Civil liability may be administratively imposed by a regional
board in accordance with Article 2.5 (commencing with Section 13323)
of Chapter 5 for a violation of subdivision (a) in an amount which shall
not exceed one thousand dollars ($1,000) for each day in which the
violation occurs.

(2) Civil liability may be imposed by the superior court in accordance
with Article 5 (commencing with Section 13350) and Article 6
(commencing with Section 13360) of Chapter 5 for a violation of
subdivision (a) in an amount which shall not exceed five thousand
dollars ($5,000) for each day in which the violation occurs.

(c) Any person discharging hazardous waste, as defined in Section
25117 of the Health and Safety Code, who knowingly fails or refuses to
furnish technical or monitoring program reports as required by
subdivision (b) of Section 13267, or who knowingly falsifies any
information provided in those technical or monitoring program reports,
is guilty of a misdemeanor, may be civilly liable in accordance with
subdivision (d), and is subject to criminal penalties pursuant to
subdivision (e).

(d) (1) Civil liability may be administratively imposed by a regional
board in accordance with Article 2.5 (commencing with Section 13323)
of Chapter 5 for a violation of subdivision (c) in an amount which shall
not exceed five thousand dollars ($5,000) for each day in which the
violation occurs.

(2) Civil liability may be imposed by the superior court in accordance
with Article 5 (commencing with Section 13350) and Article 6
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(commencing with Section 13360) of Chapter 5 for a violation of
subdivision (c) in an amount which shall not exceed twenty-five
thousand dollars ($25,000) for each day in which the violation occurs.

(e) (1) Subject to paragraph (2), any person who knowingly commits
any of the violations set forth in subdivision (a) or (c) shall be punished
by a fine that does not exceed twenty-five thousand dollars ($25,000).

(2) Any person who knowingly commits any of the violations set
forth in subdivision (a) or (c) after a prior conviction for a violation set
forth in subdivision (a) or (c) shall be punished by a fine that does not
exceed twenty-five thousand dollars ($25,000) for each day of the
violation.

(f) (1) Notwithstanding any other provision of law, fines collected
pursuant to subdivision (e) shall be deposited in the Waste Discharge
Permit Fund and separately accounted for in that fund.

(2) The funds described in paragraph (1) shall be expended by the
state board, upon appropriation by the Legislature, to assist regional
boards, and other public agencies with authority to clean up waste, or
abate the effects of the waste, in cleaning up or abating the effects of the
waste on waters of the state or for the purposes authorized in Section
13443,

SEC. 3. Section 13321 of the Water Code is amended to read:

13321. (a) In the case of a review by the state board under Section
13320, the state board, upon notice and hearing, if a hearing is requested,
may stay in whole or in part the effect of the decision and order of a
regional board or of the state board.

(b) If a petition is filed with the superior court to review a decision of
the state board, any stay in effect at the time of the filing the petition shall
remain in effect by operation of law for a period of 20 days from the date
of the filing of that petition.

(c) If the superior court grants a stay pursuant to a petition for review
of a decision of the state board denying a request for a stay with respect
to waste discharge requirements, the stay may be made effective as of the
effective date of the waste discharge requirements.

SEC. 4. Section 13350 of the Water Code is amended to read:

13350. (a) Any person who (1) violates any cease and desist order
or cleanup and abatement order hereafter issued, reissued, or amended
by a regional board or the state board, or (2) in violation of any waste
discharge requirement, waiver condition, certification, or other order or
prohibition issued, reissued, or amended by a regional board or the state
board, discharges waste, or causes or permits waste to be deposited
where it is discharged, into the waters of the state, or (3) causes or permits
any oil or any residuary product of petroleum to be deposited in or on
any of the waters of the state, except in accordance with waste discharge
requirements or other actions or provisions of this division, shall be
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liable civilly, and remedies may be proposed, in accordance with
subdivision (d) or (e).

(b) (1) Any person who, without regard to intent or negligence,
causes or permits any hazardous substance to be discharged in or on any
of the waters of the state, except in accordance with waste discharge
requirements or other provisions of this division, shall be strictly liable
civilly in accordance with subdivision (d) or (e).

(2) For purposes of this subdivision, the term ‘“‘discharge” includes
only those discharges for which Section 13260 directs that a report of
waste discharge shall be filed with the regional board.

(3) For purposes of this subdivision, the term ‘““‘discharge’ does not
include any emission excluded from the applicability of Section 311 of
the Clean Water Act (33 U.S.C. Sec. 1321) pursuant to Environmental
Protection Agency regulations interpreting Section 311(a)(2) of the
Clean Water Act (33 U.S.C. Sec. 1321(a)(2)).

(c) There shall be no liability under subdivision (b) if the discharge
is caused solely by any one or combination of the following:

(1) An act of war.

(2) An unanticipated grave natural disaster or other natural
phenomenon of an exceptional, inevitable, and irresistible character, the
effects of which could not have been prevented or avoided by the
exercise of due care or foresight.

(3) Negligence on the part of the state, the United States, or any
department or agency thereof; provided, that this paragraph shall not be
interpreted to provide the state, the United States, or any department or
agency thereof a defense to liability for any discharge caused by its own
negligence.

(4) An intentional act of a third party, the effects of which could not
have been prevented or avoided by the exercise of due care or foresight.

(5) Any other circumstance or event which causes the discharge
despite the exercise of every reasonable precaution to prevent or mitigate
the discharge.

(d) The court may impose civil liability either on a daily basis or on
a per gallon basis, but not both.

(1) The civil liability on a daily basis may not exceed fifteen thousand
dollars ($15,000) for each day the violation occurs.

(2) The civil liability on a per gallon basis may not exceed twenty
dollars ($20) for each gallon of waste discharged.

(e) The state board or a regional board may impose civil liability
administratively pursuant to Article 2.5 (commencing with Section
13323) of Chapter 5 either on a daily basis or on a per gallon basis, but
not both.

(1) The civil liability on a daily basis may not exceed five thousand
dollars ($5,000) for each day the violation occurs.
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(A) When there is a discharge, and a cleanup and abatement order is
issued, except as provided in subdivision (f), the civil liability shall not
be less than five hundred dollars ($500) for each day in which the
discharge occurs and for each day the cleanup and abatement order is
violated.

(B) When there is no discharge, but an order issued by the regional
board is violated, except as provided in subdivision (f), the civil liability
shall not be less than one hundred dollars ($100) for each day in which
the violation occurs.

(2) The civil liability on a per gallon basis may not exceed ten dollars
($10) for each gallon of waste discharged.

(f) A regional board may not administratively impose civil liability
in accordance with paragraph (1) of subdivision (e) in an amount less
than the minimum amount specified, unless the regional board makes
express findings setting forth the reasons for its action based upon the
specific factors required to be considered pursuant to Section 13327.

(g) The Attorney General, upon request of a regional board or the
state board, shall petition the superior court to impose, assess, and
recover such sums. Except in the case of a violation of a cease and desist
order, a regional board or the state board shall make such request only
after a hearing, with due notice of the hearing given to all affected
persons. In determining that amount, the court shall be subject to Section
13351.

(h) Article 3 (commencing with Section 13330) and Article 6
(commencing with Section 13360) apply to proceedings to impose,
assess, and recover an amount pursuant to this article.

(i) Any person who incurs any liability established under this section
shall be entitled to contribution for that liability from any third party, in
an action in the superior court and upon proof that the discharge was
caused in whole or in part by an act or omission of the third party, to the
extent that the discharge is caused by the act or omission of the third
party, in accordance with the principles of comparative fault.

(j) Remedies under this section are in addition to, and do not
supersede or limit, any and all other remedies, civil or criminal, except
that no liability shall be recoverable under subdivision (b) for any
discharge for which liability is recovered under Section 13385.

(k) Notwithstanding any other provision of law, all funds generated
by the imposition of liabilities pursuant to this section shall be deposited
into the Waste Discharge Permit Fund. These moneys shall be separately
accounted for, and shall be expended by the state board, upon
appropriation by the Legislature, to assist regional boards, and other
public agencies with authority to clean up waste or abate the effects of
the waste, in cleaning up or abating the effects of the waste on waters of
the state or for the purposes authorized in Section 13443.



5218 STATUTES OF 2003 [Ch. 683]

SEC. 5. Section 13372 of the Water Code is amended to read:

13372. (a) This chapter shall be construed to ensure consistency
with the requirements for state programs implementing the Federal
Water Pollution Control Act and acts amendatory thereof or
supplementary thereto. To the extent other provisions of this division are
consistent with the provisions of this chapter and with the requirements
for state programs implementing the Federal Water Pollution Control
Act and acts amendatory thereof or supplementary thereto, those
provisions apply to actions and procedures provided for in this chapter.
The provisions of this chapter shall prevail over other provisions of this
division to the extent of any inconsistency. The provisions of this chapter
apply only to actions required under the Federal Water Pollution Control
Act and acts amendatory thereof or supplementary thereto.

(b) The provisions of Section 13376 requiring the filing of a report for
the discharge of dredged or fill material and the provisions of this chapter
relating to the issuance of dredged or fill material permits by the state
board or a regional board shall be applicable only to discharges for which
the state has an approved permit program, in accordance with the
provisions of the Federal Water Pollution Control Act, as amended, for
the discharge of dredged or fill material.

SEC. 6. Section 13383 of the Water Code is amended to read:

13383. (a) The state board or a regional board may establish
monitoring, inspection, entry, reporting, and recordkeeping
requirements, as authorized by Section 13160, 13376, or 13377 or by
subdivisions (b) and (c) of this section, for any person who discharges,
or proposes to discharge, to navigable waters, any person who introduces
pollutants into a publicly owned treatment works, any person who owns
or operates, or proposes to own or operate, a publicly owned treatment
works or other treatment works treating domestic sewage, or any person
who uses or disposes, or proposes to use or dispose, of sewage sludge.

(b) The state board or the regional boards may require any person
subject to this section to establish and maintain monitoring equipment
or methods, including, where appropriate, biological monitoring
methods, sample effluent as prescribed, and provide other information
as may be reasonably required.

(c) The state board or a regional board may inspect the facilities of any
person subject to this section pursuant to the procedure set forth in
subdivision (c) of Section 13267.

SEC. 7. Section 13385 of the Water Code is amended to read:

13385. (a) Any person who violates any of the following shall be
liable civilly in accordance with this section:

(1) Section 13375 or 13376.
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(2) Any waste discharge requirements or dredged or fill material
permit issued pursuant to this chapter or any water quality certification
issued pursuant to Section 13160.

(3) Any requirements established pursuant to Section 13383.

(4) Any order or prohibition issued pursuant to Section 13243 or
Article 1 (commencing with Section 13300) of Chapter 5, if the activity
subject to the order or prohibition is subject to regulation under this
chapter.

(5) Any requirements of Section 301, 302, 306, 307, 308, 318, 401,
or 405 of the Clean Water Act, as amended.

(6) Any requirement imposed in a pretreatment program approved
pursuant to waste discharge requirements issued under Section 13377 or
approved pursuant to a permit issued by the administrator.

(b) Civil liability may be imposed by the superior court in an amount
not to exceed the sum of both of the following:

(1) Twenty-five thousand dollars ($25,000) for each day in which the
violation occurs.

(2) Where there is a discharge, any portion of which is not susceptible
to cleanup or is not cleaned up, and the volume discharged but not
cleaned up exceeds 1,000 gallons, an additional liability not to exceed
twenty-five dollars ($25) multiplied by the number of gallons by which
the volume discharged but not cleaned up exceeds 1,000 gallons.

The Attorney General, upon request of a regional board or the state
board, shall petition the superior court to impose the liability.

(c) Civil liability may be imposed administratively by the state board
or a regional board pursuant to Article 2.5 (commencing with Section
13323) of Chapter 5 in an amount not to exceed the sum of both of the
following:

(1) Ten thousand dollars ($10,000) for each day in which the violation
occurs.

(2) Where there is a discharge, any portion of which is not susceptible
to cleanup or is not cleaned up, and the volume discharged but not
cleaned up exceeds 1,000 gallons, an additional liability not to exceed
ten dollars ($10) multiplied by the number of gallons by which the
volume discharged but not cleaned up exceeds 1,000 gallons.

(d) For purposes of subdivisions (b) and (c), the term “‘discharge”
includes any discharge to navigable waters of the United States, any
introduction of pollutants into a publicly owned treatment works, or any
use or disposal of sewage sludge.

(e) In determining the amount of any liability imposed under this
section, the regional board, the state board, or the superior court, as the
case may be, shall take into account the nature, circumstances, extent,
and gravity of the violation or violations, whether the discharge is
susceptible to cleanup or abatement, the degree of toxicity of the
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discharge, and, with respect to the violator, the ability to pay, the effect
on its ability to continue its business, any voluntary cleanup efforts
undertaken, any prior history of violations, the degree of culpability,
economic benefit or savings, if any, resulting from the violation, and
other matters that justice may require. At a minimum, liability shall be
assessed at a level that recovers the economic benefits, if any, derived
from the acts that constitute the violation.

(f) (1) Except as provided in paragraph (2), for the purposes of this
section, a single operational upset that leads to simultaneous violations
of more than one pollutant parameter shall be treated as a single
violation.

(2) (A) For the purposes of subdivisions (h) and (i), a single
operational upset in a wastewater treatment unit that treats wastewater
using a biological treatment process shall be treated as a single violation,
even if the operational upset results in violations of more than one
effluent limitation and the violations continue for a period of more than
one day, if all of the following apply:

(1) The discharger demonstrates all of the following:

(I) The upset was not caused by wastewater treatment operator error
and was not due to discharger negligence.

(II) But for the operational upset of the biological treatment process,
the violations would not have occurred nor would they have continued
for more than one day.

(II) The discharger carried out all reasonable and immediately
feasible actions to reduce noncompliance with the applicable effluent
limitations.

(i) The discharger is implementing an approved pretreatment
program, if so required by federal or state law.

(B) Subparagraph (A) only applies to violations that occur during a
period for which the regional board has determined that violations are
unavoidable, but in no case may that period exceed 30 days.

(g) Remedies under this section are in addition to, and do not
supersede or limit, any other remedies, civil or criminal, except that no
liability shall be recoverable under Section 13261, 13265, 13268, or
13350 for violations for which liability is recovered under this section.

(h) (1) Notwithstanding any other provision of this division, and
except as provided in subdivisions (j), (k), and (/), a mandatory
minimum penalty of three thousand dollars ($3,000) shall be assessed
for each serious violation.

(2) For the purposes of this section, a “‘serious violation’” means any
waste discharge that violates the effluent limitations contained in the
applicable waste discharge requirements for a Group II pollutant, as
specified in Appendix A to Section 123.45 of Title 40 of the Code of
Federal Regulations, by 20 percent or more or for a Group I pollutant,
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as specified in Appendix A to Section 123.45 of Title 40 of the Code of
Federal Regulations, by 40 percent or more.

(i) (1) Notwithstanding any other provision of this division, and
except as provided in subdivisions (j), (k), and (/), a mandatory
minimum penalty of three thousand dollars ($3,000) shall be assessed
for each violation whenever the person does any of the following four
or more times in any period of six consecutive months, except that the
requirement to assess the mandatory minimum penalty shall not be
applicable to the first three violations:

(A) Violates a waste discharge requirement effluent limitation.

(B) Fails to file a report pursuant to Section 13260.

(C) Files an incomplete report pursuant to Section 13260.

(D) Violates a toxicity effluent limitation contained in the applicable
waste discharge requirements where the waste discharge requirements
do not contain pollutant-specific effluent limitations for toxic pollutants.

(2) For the purposes of this section, a “‘period of six consecutive
months” means the period commencing on the date that one of the
violations described in this subdivision occurs and ending 180 days after
that date.

(j) Subdivisions (h) and (i) do not apply to any of the following:

(1) A violation caused by one or any combination of the following:

(A) An act of war.

(B) An unanticipated, grave natural disaster or other natural
phenomenon of an exceptional, inevitable, and irresistible character, the
effects of which could not have been prevented or avoided by the
exercise of due care or foresight.

(C) An intentional act of a third party, the effects of which could not
have been prevented or avoided by the exercise of due care or foresight.

(D) (i) The operation of a new or reconstructed wastewater treatment
unit during a defined period of adjusting or testing, not to exceed 90 days
for a wastewater treatment unit that relies on a biological treatment
process and not to exceed 30 days for any other wastewater treatment
unit, if all of the following requirements are met:

(I) The discharger has submitted to the regional board, at least 30 days
in advance of the operation, an operations plan that describes the actions
the discharger will take during the period of adjusting and testing,
including steps to prevent violations and identifies the shortest
reasonable time required for the period of adjusting and testing, not to
exceed 90 days for a wastewater treatment unit that relies on a biological
treatment process and not to exceed 30 days for any other wastewater
treatment unit.

(I) The regional board has not objected in writing to the operations
plan.
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(II) The discharger demonstrates that the violations resulted from the
operation of the new or reconstructed wastewater treatment unit and that
the violations could not have reasonably been avoided.

(IV) The discharger demonstrates compliance with the operations
plan.

(V) In the case of a reconstructed wastewater treatment unit, the unit
relies on a biological treatment process that is required to be out of
operation for at least 14 days in order to perform the reconstruction, or
the unit is required to be out of operation for at least 14 days and, at the
time of the reconstruction, the cost of reconstructing the unit exceeds 50
percent of the cost of replacing the wastewater treatment unit.

(i) For the purposes of this section, ‘“‘wastewater treatment unit’
means a component of a wastewater treatment plant that performs a
designated treatment function.

(2) (A) Except as provided in subparagraph (B), a violation of an
effluent limitation where the waste discharge is in compliance with
either a cease and desist order issued pursuant to Section 13301 or a time
schedule order issued pursuant to Section 13300, if all of the following
requirements are met:

(i) The cease and desist order or time schedule order is issued after
January 1, 1995, but not later than July 1, 2000, specifies the actions that
the discharger is required to take in order to correct the violations that
would otherwise be subject to subdivisions (h) and (i), and the date by
which compliance is required to be achieved and, if the final date by
which compliance is required to be achieved is later than one year from
the effective date of the cease and desist order or time schedule order,
specifies the interim requirements by which progress towards
compliance will be measured and the date by which the discharger will
be in compliance with each interim requirement.

(i1) The discharger has prepared and is implementing in a timely and
proper manner, or is required by the regional board to prepare and
implement, a pollution prevention plan that meets the requirements of
Section 13263.3.

(iii)) The discharger demonstrates that it has carried out all reasonable
and immediately feasible actions to reduce noncompliance with the
waste discharge requirements applicable to the waste discharge and the
executive officer of the regional board concurs with the demonstration.

(B) Subdivisions (h) and (i) shall become applicable to a waste
discharge on the date the waste discharge requirements applicable to the
waste discharge are revised and reissued pursuant to Section 13380,
unless the regional board does all of the following on or before that date:

(1) Modifies the requirements of the cease and desist order or time
schedule order as may be necessary to make it fully consistent with the
reissued waste discharge requirements.
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(i1) Establishes in the modified cease and desist order or time
schedule order a date by which full compliance with the reissued waste
discharge requirements shall be achieved. For the purposes of this
subdivision, the regional board may not establish this date later than five
years from the date the waste discharge requirements were required to
be reviewed pursuant to Section 13380. If the reissued waste discharge
requirements do not add new effluent limitations or do not include
effluent limitations that are more stringent than those in the original
waste discharge requirements, the date shall be the same as the final date
for compliance in the original cease and desist order or time schedule
order or five years from the date that the waste discharge requirements
were required to be reviewed pursuant to Section 13380, whichever is
earlier.

(iii)) Determines that the pollution prevention plan required by clause
(ii) of subparagraph (A) is in compliance with the requirements of
Section 13263.3 and that the discharger is implementing the pollution
prevention plan in a timely and proper manner.

(3) A violation of an effluent limitation where the waste discharge is
in compliance with either a cease and desist order issued pursuant to
Section 13301 or a time schedule order issued pursuant to Section 13300
or Section 13308, if all of the following requirements are met:

(A) The cease and desist order or time schedule order is issued on or
after July 1, 2000, and specifies the actions that the discharger is required
to take in order to correct the violations that would otherwise be subject
to subdivisions (h) and (i).

(B) The regional board finds that, for one of the following reasons,
the discharger is not able to consistently comply with one or more of the
effluent limitations established in the waste discharge requirements
applicable to the waste discharge:

(i) The effluent limitation is a new, more stringent, or modified
regulatory requirement that has become applicable to the waste
discharge after the effective date of the waste discharge requirements and
after July 1, 2000, new or modified control measures are necessary in
order to comply with the effluent limitation, and the new or modified
control measures cannot be designed, installed, and put into operation
within 30 calendar days.

(i) New methods for detecting or measuring a pollutant in the waste
discharge demonstrate that new or modified control measures are
necessary in order to comply with the effluent limitation and the new or
modified control measures cannot be designed, installed, and put into
operation within 30 calendar days.

(iii)) Unanticipated changes in the quality of the municipal or
industrial water supply available to the discharger are the cause of
unavoidable changes in the composition of the waste discharge, the
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changes in the composition of the waste discharge are the cause of the
inability to comply with the effluent limitation, no alternative water
supply is reasonably available to the discharger, and new or modified
measures to control the composition of the waste discharge cannot be
designed, installed, and put into operation within 30 calendar days.

(iv) The discharger is a publicly owned treatment works located in
Orange County that is unable to meet effluent limitations for biological
oxygen demand, suspended solids, or both, because the publicly owned
treatment works meets all of the following criteria:

(I) Was previously operating under modified secondary treatment
requirements pursuant to Section 301(h) of the Clean Water Act (33
U.S.C. Sec. 1311(h)).

(II) Did vote on July 17, 2002, not to apply for a renewal of the
modified secondary treatment requirements.

(IIT) Is in the process of upgrading its treatment facilities to meet the
secondary treatment standards required by Section 301(b)(1)(B) of the
Clean Water Act (33 U.S.C. Sec. 1311(b)(1)(B)).

(C) The regional board establishes a time schedule for bringing the
waste discharge into compliance with the effluent limitation that is as
short as possible, taking into account the technological, operational, and
economic factors that affect the design, development, and
implementation of the control measures that are necessary to comply
with the effluent limitation. For the purposes of this subdivision, the
time schedule may not exceed five years in length, except that the time
schedule may not exceed 10 years in length for the upgrade described in
subparagraph (B)(iv)(II). If the time schedule exceeds one year from the
effective date of the order, the schedule shall include interim
requirements and the dates for their achievement. The interim
requirements shall include both of the following:

(1) Effluent limitations for the pollutant or pollutants of concern.

(i) Actions and milestones leading to compliance with the effluent
limitation.

(D) The discharger has prepared and is implementing in a timely and
proper manner, or is required by the regional board to prepare and
implement, a pollution prevention plan pursuant to Section 13263.3.

(k) In lieu of assessing all or a portion of the mandatory minimum
penalties pursuant to subdivisions (h) and (i) against a POTW serving
a small community, as defined by subdivision (b) of Section 79084, the
state board or the regional board may elect to require the POTW to spend
an equivalent amount towards the completion of a compliance project
proposed by the POTW, if the state or regional board finds all of the
following:

(1) The compliance project is designed to correct the violations
within five years.
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(2) The compliance project is in accordance with the enforcement
policy of the state board.

(3) The POTW has demonstrated that it has sufficient funding to
complete the compliance project.

() (1) Inlieu of assessing penalties pursuant to subdivision (h) or (i),
the state board or regional board, with the concurrence of the discharger,
may direct a portion of the penalty amount to be expended on a
supplemental environmental project in accordance with the enforcement
policy of the state board. If the penalty amount exceeds fifteen thousand
dollars ($15,000), the portion of the penalty amount that may be directed
to be expended on a supplemental environmental project may not exceed
fifteen thousand dollars ($15,000) plus 50 percent of the penalty amount
that exceeds fifteen thousand dollars ($15,000).

(2) For the purposes of this section, a “‘supplemental environmental
project” means an environmentally beneficial project that a person
agrees to undertake, with the approval of the regional board, that would
not be undertaken in the absence of an enforcement action under this
section.

(3) This subdivision applies to the imposition of penalties pursuant
to subdivision (h) or (i) on or after January 1, 2003, without regard to the
date on which the violation occurs.

(m) The Attorney General, upon request of a regional board or the
state board, shall petition the appropriate court to collect any liability or
penalty imposed pursuant to this section. Any person who fails to pay
on a timely basis any liability or penalty imposed under this section shall
be required to pay, in addition to that liability or penalty, interest,
attorneys’ fees, costs for collection proceedings, and a quarterly
nonpayment penalty for each quarter during which the failure to pay
persists. The nonpayment penalty shall be in an amount equal to 20
percent of the aggregate amount of the person’s penalty and nonpayment
penalties that are unpaid as of the beginning of the quarter.

(n) (1) Subject to paragraph (2), funds collected pursuant to this
section shall be deposited in the State Water Pollution Cleanup and
Abatement Account.

(2) (A) Notwithstanding any other provision of law, moneys
collected for a violation of a water quality certification in accordance
with paragraph (2) of subdivision (a) or for a violation of Section 401 of
the Clean Water Act (33 U.S.C. Sec. 1341) in accordance with paragraph
(5) of subdivision (a) shall be deposited in the Waste Discharge Permit
Fund and separately accounted for in that fund.

(B) The funds described in subparagraph (A) shall be expended by the
state board, upon appropriation by the Legislature, to assist regional
boards, and other public agencies with authority to clean up waste or
abate the effects of the waste, in cleaning up or abating the effects of the
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waste on waters of the state or for the purposes authorized in Section
13443.

(o) (1) The state board shall report annually to the Legislature
regarding its enforcement activities. The reports shall include all of the
following:

(A) A compilation of the number of violations of waste discharge
requirements in the previous year.

(B) A record of the formal and informal compliance and enforcement
actions taken for each violation.

(C) An analysis of the effectiveness of current enforcement policies,
including mandatory minimum penalties.

(D) Recommendations, if any, necessary for improvements to the
enforcement program in the following year.

(2) The report shall be submitted to the Chairperson of the Assembly
Committee on Environmental Safety and Toxic Materials and the
Chairperson of the Senate Committee on Environmental Quality on or
before March 1, 2001, and annually thereafter.

(p) The amendments made to subdivisions (f), (h), (i) and (j) during
the second year of the 2001-02 Regular Session apply only to violations
that occur on or after January 1, 2003.

SEC. 8. Section 13387 of the Water Code is amended to read:

13387. (a) Any person who knowingly or negligently does any of
the following is subject to criminal penalties as provided in subdivisions
(b), (¢), and (d):

(1) Violates Section 13375 or 13376.

(2) Violates any waste discharge requirements or dredged or fill
material permit issued pursuant to this chapter or any water quality
certification issued pursuant to Section 13160.

(3) Violates any order or prohibition issued pursuant to Section
13243 or 13301, if the activity subject to the order or prohibition is
subject to regulation under this chapter.

(4) Violates any requirement of Section 301, 302, 306, 307, 308, 318,
401, or 405 of the Clean Water Act, as amended.

(5) Introduces into a sewer system or into a publicly owned treatment
works any pollutant or hazardous substances which the person knew or
reasonably should have known could cause personal injury or property
damage.

(6) Introduces any pollutant or hazardous substance into a sewer
system or into a publicly owned treatment works, except in accordance
with any applicable pretreatment requirements, which pollutant or
hazardous substance causes the treatment works to violate waste
discharge requirements.

(b) Any person who negligently commits any of the violations set
forth in subdivision (a) shall, upon conviction, be punished by a fine of
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not less than five thousand dollars ($5,000), nor more than twenty-five
thousand dollars ($25,000), for each day in which the violation occurs,
or by imprisonment for not more than one year in the county jail, or both.
If a conviction of a person is for a violation committed after a first
conviction of the person under this subdivision, subdivision (c), or
subdivision (d), punishment shall be by a fine of not more than fifty
thousand dollars ($50,000) for each day in which the violation occurs,
or by imprisonment of not more than two years, or by both.

(c) Any person who knowingly commits any of the violations set
forth in subdivision (a) shall, upon conviction, be punished by a fine of
not less than five thousand dollars ($5,000), nor more than fifty thousand
dollars ($50,000), for each day in which the violation occurs, or by
imprisonment in the state prison for not more than three years, or by
both. If a conviction of a person is for a violation committed after a first
conviction of the person under this subdivision or subdivision (d),
punishment shall be by a fine of not more than one hundred thousand
dollars ($100,000) for each day in which the violation occurs, or by
imprisonment in the state prison of not more than six years, or by both.

(d) (1) Any person who knowingly commits any of the violations set
forth in subdivision (a), and who knows at the time that the person
thereby places another person in imminent danger of death or serious
bodily injury, shall, upon conviction, be subject to a fine of not more than
two hundred fifty thousand dollars ($250,000) or imprisonment in the
state prison of not more than 15 years, or both. A person which is an
organization shall, upon conviction under this subdivision, be subject to
a fine of not more than one million dollars ($1,000,000). If a conviction
of a person is for a violation committed after a first conviction of the
person under this subdivision, the maximum punishment shall be a fine
of not more than five hundred thousand dollars ($500,000) or
imprisonment in the state prison of not more than 30 years, or both. A
person which is an organization shall, upon conviction for a violation
committed after a first conviction of the person under this subdivision,
be subject to a fine of not more than two million dollars ($2,000,000).
Any fines imposed pursuant to this subdivision shall be in addition to
any fines imposed pursuant to subdivision (c).

(2) In determining whether a defendant who is an individual knew
that the defendant’s conduct placed another person in imminent danger
of death or serious bodily injury, the defendant is responsible only for
actual awareness or actual belief that the defendant possessed, and
knowledge possessed by a person other than the defendant, but not by
the defendant personally, cannot be attributed to the defendant.

(e) Any person who knowingly makes any false statement,
representation, or certification in any record, report, plan, notice to
comply, or other document filed with a regional board or the state board,
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or who knowingly falsifies, tampers with, or renders inaccurate any
monitoring device or method required under this division shall be
punished by a fine of not more than twenty-five thousand dollars
($25,000), or by imprisonment in the state prison for not more than two
years, or by both. If a conviction of a person is for a violation committed
after a first conviction of the person under this subdivision, punishment
shall be by a fine of not more than twenty-five thousand dollars
($25,000) per day of violation, or by imprisonment in the state prison of
not more than four years, or by both.

(f) For purposes of this section, a single operational upset which leads
to simultaneous violations of more than one pollutant parameter shall be
treated as a single violation.

(g) For purposes of this section, “‘organization,”” ‘“‘serious bodily
injury,” ““person,” and ‘‘hazardous substance’ shall have the same
meaning as in Section 309(c) of the Clean Water Act, as amended.

(h) (1) Subject to paragraph (2) funds collected pursuant to this
section shall be deposited in the State Water Pollution Cleanup and
Abatement Account.

(2) (A) Notwithstanding any other provision of law, fines collected
for a violation of a water quality certification in accordance with
paragraph (2) of subdivision (a) or for a violation of Section 401 of the
Clean Water Act (33 U.S.C. Sec. 1341) in accordance with paragraph (4)
of subdivision (a) shall be deposited in the Water Discharge Permit Fund
and separately accounted for in that fund.

(B) The funds described in subparagraph (A) shall be expended by the
state board, upon appropriation by the Legislature, to assist regional
boards, and other public agencies with authority to clean up waste or
abate the effects of the waste, cleaning up or abating the effects of the
waste on waters of the state or for the purposes authorized in Section
13443.

SEC. 9. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction, eliminates
a crime or infraction, or changes the penalty for a crime or infraction,
within the meaning of Section 17556 of the Government Code, or
changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

9 ¢
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CHAPTER 684

An act to add Section 49414.5 to the Education Code, relating to pupil
health.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 49414.5 is added to the Education Code, to
read:

49414.5. (a) In the absence of a credentialed school nurse or other
licensed nurse onsite at the school, each school district may provide
school personnel with voluntary emergency medical training to provide
emergency medical assistance to pupils with diabetes suffering from
severe hypoglycemia, and volunteer personnel shall provide this
emergency care, in accordance with standards established pursuant to
subdivision (b) and the performance instructions set forth by the licensed
health care provider of the pupil. A school employee who does not
volunteer or who has not been trained pursuant to subdivision (b) may
not be required to provide emergency medical assistance pursuant to this
subdivision.

(b) (1) The Legislature encourages the American Diabetes
Association to develop performance standards for the training and
supervision of school personnel in providing emergency medical
assistance to pupils with diabetes suffering from severe hypoglycemia.
The performance standards shall be developed in cooperation with the
Department of Education, the California School Nurses Organization,
the California Medical Association, and the American Academy of
Pediatrics. Upon the development of the performance standards
pursuant to this paragraph, the State Department of Health Services’
Diabetes Prevention and Control Program shall approve the
performance standards for distribution and make those standards
available upon request.

(2) Training established pursuant to this subdivision shall include all
of the following:

(A) Recognition and treatment of hypoglycemia.

(B) Administration of glucagon.

(C) Basic emergency followup procedures, including, but not limited
to, calling the emergency 911 phone number and contacting, if possible,
the pupil’s parent or guardian and licensed health care provider.

(3) Training by a physician, credentialed school nurse, registered
nurse, or certificated public health nurse according to the standards
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established pursuant to this section shall be deemed adequate training for
the purposes of this section.

(4) (A) A school employee shall notify the credentialed school nurse
assigned to the school district if he or she administers glucagon pursuant
to this section.

(B) If a credentialed school nurse is not assigned to the school district,
the school employee shall notify the superintendent of the school
district, or his or her designee if he or she administers glucagon pursuant
to this section.

(5) All materials necessary to administer the glucagon shall be
provided by the parent or guardian of the pupil.

(c) In the case of a pupil who is able to self-test and monitor his or her
blood glucose level, upon written request of the parent or guardian, and
with authorization of the licensed health care provider of the pupil, a
pupil with diabetes shall be permitted to test his or her blood glucose
level and to otherwise provide diabetes self-care in the classroom, in any
area of the school or school grounds, during any school-related activity,
and, upon specific request by a parent or guardian, in a private location.

(d) For the purposes of this section, the following terms have the
following meanings:

(1) “School personnel” means any one or more employees of a
school district who volunteer to be trained to administer emergency
medical assistance to a pupil with diabetes.

(2) “Emergency medical assistance” means the administration of
glucagon to a pupil who is suffering from severe hypoglycemia.

SEC. 2. Itis the intent of the Legislature that Section 1799.102 of
the Health and Safety Code shall apply to activities authorized by this
act.

CHAPTER 685

An act to amend Section 6032 of the Food and Agricultural Code,
relating to pests.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 6032 of the Food and Agricultural Code is
amended to read:

6032. As used in this article “handler” means any person that
engages in the operation of selling, marketing, or processing any of the
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crops vulnerable to damage from curly top virus, as covered by this
chapter, which he or she has purchased, or acquired from a producer or
which he or she is marketing, selling or processing on behalf of a
producer, whether as owner, agent, employee, broker, or otherwise. A
producer-handler is a producer who operates as a handler as to any such
crop produced by him or her. Every producer or producer-handler of
agricultural crops susceptible to curly top virus as determined by the
secretary, may include, but is not limited to, tomatoes, sugar beets,
melons, beans, cucumbers, spinach, and peppers shall pay to the
department an assessment on all those crops sold or delivered by him or
her to a handler or, in the case of a producer-handler, on those crops
marketed by the producer-handler. The full amount of the assessment
shall be collected from the producer by the handler at the point and time
that the crop is purchased or received by the handler as provided by
regulations of the secretary.

CHAPTER 686

An act to amend, repeal, and add Section 40420 of the Health and
Safety Code, relating to air quality.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 40420 of the Health and Safety Code is
amended to read:

40420. (a) The south coast district shall be governed by a district
board consisting of 12 members appointed as follows:

(1) One member appointed by the Governor, with the advice and
consent of the Senate.

(2) One member appointed by the Senate Committee on Rules.

(3) One member appointed by the Speaker of the Assembly.

(4) Four members appointed by the boards of supervisors of the
counties in the south coast district. Each board of supervisors shall
appoint one of these members, who shall be one of the following:

(A) A member of the board of supervisors of the county making the
appointment.

(B) A mayor or member of a city council from a city in the portion
of the county making the appointment that is included in the south coast
district.
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(5) Three members appointed by cities in the south coast district. The
city selection committee of Orange, Riverside, and San Bernardino
Counties shall each appoint one of these members, who shall be either
a mayor or a member of the city council of a city in the portion of the
county included in the south coast district.

(6) A member appointed by the cities of the western region of Los
Angeles County, consisting of the Cities of Agoura Hills, Avalon,
Beverly Hills, Carson, Compton, Culver City, El Segundo, Gardena,
Hawthorne, Hermosa Beach, Hidden Hills, Inglewood, Lawndale,
Lomita, Los Angeles, Manhattan Beach, Palos Verdes Estates, Rancho
Palos Verdes, Redondo Beach, Rolling Hills, Rolling Hills Estates,
Santa Monica, Torrance, West Hollywood, and Westlake Village. These
cities shall organize as a city selection committee for the purposes of
subdivision (f). The member appointed shall be either a mayor or a
member of the city council of a city in the western region.

(7) A member appointed by the cities of the eastern region of Los
Angeles County, consisting of the cities in Los Angeles County that are
not listed in paragraph (6). These cities shall organize as a city selection
committee for the purposes of subdivision (f). The member appointed
shall be either a mayor or a member of the city council of a city in the
eastern region.

(b) All members shall be appointed on the basis of their demonstrated
interest and proven ability in the field of air pollution control and their
understanding of the needs of the general public in connection with air
pollution problems of the South Coast Air Basin.

(c) The member appointed by the Governor shall be either a physician
who has training and experience in the health effects of air pollution, an
environmental engineer, a chemist, a meteorologist, or a specialist in air
pollution control.

(d) Each member shall be appointed on the basis of his or her ability
to attend substantially all meetings of the south coast district board, to
discharge all duties and responsibilities of a member of the south coast
district board on a regular basis, and to participate actively in the affairs
of the south coast district. No member may designate an alternate for any
purpose or otherwise be represented by another in his or her capacity as
a member of the south coast district board.

(e) Each appointment by a board of supervisors shall be considered
and acted on at a duly noticed, regularly scheduled hearing of the board
of supervisors, which shall provide an opportunity for testimony on the
qualifications of the candidates for appointment.

(f) The appointments by cities in the south coast district shall be
considered and acted on at a duly noticed meeting of the city selection
committee, which shall meet in a government building and provide an
opportunity for testimony on the qualifications of the candidates for
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appointment. Each appointment shall be made by not less than a
majority of all the cities in the portion of the county included in the south
coast district having not less than a majority of the population of all the
cities in the portion of the county included in the south coast district.
Population shall be determined on the basis of the most recent verifiable
census data developed by the Department of Finance. Persons residing
in unincorporated areas or areas of a county outside the south coast
district shall not be considered for the purposes of this subdivision.

(g) The members appointed by the Senate Committee on Rules and
the Speaker of the Assembly shall have one or more of the qualifications
specified in subdivision (c) or shall be a public member. None of those
appointed members may be a locally elected official.

(h) Except for the member appointed by the San Bernardino County
Board of Supervisors, all members shall be residents of the district.

(i) This section shall remain in effect only until January 1, 2006, and
as of that date is repealed, unless a later enacted statute, that is enacted
before January 1, 2006, deletes or extends that date.

SEC. 2. Section 40420 is added to the Health and Safety Code, to
read:

40420. (a) The south coast district shall be governed by a district
board consisting of 12 members appointed as follows:

(1) One member appointed by the Governor, with the advice and
consent of the Senate.

(2) One member appointed by the Senate Committee on Rules.

(3) One member appointed by the Speaker of the Assembly.

(4) Four members appointed by the boards of supervisors of the
counties in the south coast district. Each board of supervisors shall
appoint one of these members, who shall be one of the following:

(A) A member of the board of supervisors of the county making the
appointment.

(B) A mayor or member of a city council from a city in the portion
of the county making the appointment that is included in the south coast
district.

(5) Three members appointed by cities in the south coast district. The
city selection committee of Orange, Riverside, and San Bernardino
Counties shall each appoint one of these members, who shall be either
a mayor or a member of the city council of a city in the portion of the
county included in the south coast district.

(6) A member appointed by the cities of the western region of Los
Angeles County, consisting of the Cities of Agoura Hills, Avalon,
Beverly Hills, Carson, Compton, Culver City, El Segundo, Gardena,
Hawthorne, Hermosa Beach, Hidden Hills, Inglewood, Lawndale,
Lomita, Los Angeles, Manhattan Beach, Palos Verdes Estates, Rancho
Palos Verdes, Redondo Beach, Rolling Hills, Rolling Hills Estates,
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Santa Monica, Torrance, West Hollywood, and Westlake Village. These
cities shall organize as a city selection committee for the purposes of
subdivision (f). The member appointed shall be either a mayor or a
member of the city council of a city in the western region.

(7) A member appointed by the cities of the eastern region of Los
Angeles County, consisting of the cities in Los Angeles County that are
not listed in paragraph (6). These cities shall organize as a city selection
committee for the purposes of subdivision (f). The member appointed
shall be either a mayor or a member of the city council of a city in the
eastern region.

(b) All members shall be appointed on the basis of their demonstrated
interest and proven ability in the field of air pollution control and their
understanding of the needs of the general public in connection with air
pollution problems of the South Coast Air Basin.

(c) The member appointed by the Governor shall be either a physician
who has training and experience in the health effects of air pollution, an
environmental engineer, a chemist, a meteorologist, or a specialist in air
pollution control.

(d) Each member shall be appointed on the basis of his or her ability
to attend substantially all meetings of the south coast district board, to
discharge all duties and responsibilities of a member of the south coast
district board on a regular basis, and to participate actively in the affairs
of the south coast district. No member may designate an alternate for any
purpose or otherwise be represented by another in his or her capacity as
a member of the south coast district board.

(e) Each appointment by a board of supervisors shall be considered
and acted on at a duly noticed, regularly scheduled hearing of the board
of supervisors, which shall provide an opportunity for testimony on the
qualifications of the candidates for appointment.

(f) The appointments by cities in the south coast district shall be
considered and acted on at a duly noticed meeting of the city selection
committee, which shall meet in a government building and provide an
opportunity for testimony on the qualifications of the candidates for
appointment. Each appointment shall be made by not less than a
majority of all the cities in the portion of the county included in the south
coast district having not less than a majority of the population of all the
cities in the portion of the county included in the south coast district.
Population shall be determined on the basis of the most recent verifiable
census data developed by the Department of Finance. Persons residing
in unincorporated areas or areas of a county outside the south coast
district shall not be considered for the purposes of this subdivision.

(g) The members appointed by the Senate Committee on Rules and
the Speaker of the Assembly shall have one or more of the qualifications
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specified in subdivision (c) or shall be a public member. None of those
appointed members may be a locally elected official.

(h) All members shall be residents of the district.

(i) This section shall become operative on January 1, 2006.

CHAPTER 687

An act to amend Section 12699.62 of, and to add Section 12699.525
to, the Insurance Code, relating to health care coverage, and making an
appropriation therefor.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 12699.525 is added to the Insurance Code, to
read:

12699.525.  The sum of eighty-nine million dollars ($89,000,000) is
hereby appropriated in the 2002-03 fiscal year from the fund, and the
sum of one hundred sixty-four million dollars ($164,000,000) is hereby
appropriated for the 2002—03 fiscal year from the Federal Trust Fund, to
the board and shall be available for encumbrance through June 30, 2004,
for the purposes of this part.

SEC. 2. Section 12699.62 of the Insurance Code is amended to read:

12699.62. (a) The provisions of this part shall be implemented only
if all of the following conditions are met:

(1) Federal financial participation is available for this purpose.

(2) Federal financial participation is approved.

(3) The Managed Risk Medical Insurance Board determines that the
federal State Children’s Health Insurance Program (Subchapter 21
(commencing with Section 1397aa) of Chapter 7 of Title 42 of the United
States Code) funds remain available after providing funds for all current
enrollees and eligible children and parents that are likely to enroll in the
Healthy Families Program and, to the extent funded through the federal
State Children’s Health Insurance Program, the Access for Infants and
Mothers Program and Medi-Cal program, as determined by a
Department of Finance estimate.

(4) Funds are appropriated specifically for this purpose.

(b) The State Department of Health Services and the Managed Risk
Medical Insurance Board may accept funding necessary for the
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preparation of the federal waiver applications or state plan amendments
described in Section 12699.61 from a not-for-profit group or foundation.

CHAPTER 688

An act to amend Section 51189 of the Government Code, and to
amend Section 13108.5 of the Health and Safety Code, relating to fire
safety.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 51189 of the Government Code is amended to
read:

51189. (a) The Legislature finds and declares that space and
structure defensibility is essential to effective fire prevention. This
defensibility extends beyond the vegetation management practices
required by this chapter, and includes, but is not limited to, measures that
increase the likelihood of a structure to withstand intrusion by fire, such
as building design and construction requirements that use fire resistant
building materials, and provide protection of structure projections,
including, but not limited to, porches, decks, balconies and eaves, and
structure openings, including, but not limited to, attic and eave vents and
windows.

(b) No later than January 1, 2005, the State Fire Marshal, in
consultation with the Director of Forestry and Fire Protection and the
Director of Housing and Community Development, shall, pursuant to
Section 18930 of the Health and Safety Code, recommend building
standards that provide for comprehensive space and structure
defensibility to protect structures from fires spreading from adjacent
structures or vegetation and vegetation from fires spreading from
adjacent structures.

SEC. 2. Section 13108.5 of the Health and Safety Code is amended
to read:

13108.5. (a) The State Fire Marshal, in consultation with the
Director of Forestry and Fire Protection and the Director of Housing and
Community Development, shall, pursuant to Section 18930, propose
fire protection building standards for roofs, exterior walls, structure
projections, including, but not limited to, porches, decks, balconies and
eaves, and structure openings, including, but not limited to, attic and
eave vents and windows of buildings in fire hazard severity zones,
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including very high fire hazard severity zones designated by the Director
of Forestry and Fire Protection pursuant to Article 9 (commencing with
Section 4201) of Chapter 1 of Part 2 of Division 4 of the Public
Resources Code.

(b) Building standards adopted pursuant to this section shall also
apply to buildings located in very high fire hazard severity zones
designated pursuant to Chapter 6.8 (commencing with Section 51175)
of Part 1 of Division 1 of Title 5 of the Government Code, and other areas
designated by a local agency following a finding supported by
substantial evidence in the record that the requirements of the building
standards adopted pursuant to this section are necessary for effective fire
protection within the area.

(c) Building standards adopted pursuant to this section shall also
apply to buildings located in urban wildland interface communities. A
local agency may, at its discretion, include in or exclude from the
requirements of these building standards any area in its jurisdiction
following a finding supported by substantial evidence in the record at a
public hearing that the requirements of these building standards are
necessary or not necessary, respectively, for effective fire protection
within the area. Changes made by a local agency to an urban wildland
interface community area following a finding supported by substantial
evidence in the record shall be final and shall not be rebuttable.

(d) For purposes of subdivision (c), ‘“urban wildland interface
community’” means a community listed in “Communities at Risk from
Wild Fires,” produced by the California Department of Forestry and Fire
Protection, Fire And Resource Assessment Program, pursuant to the
National Fire Plan, federal Fiscal Year 2001 Department of the Interior
and Related Agencies Appropriations Act (Public Law 106-291).

CHAPTER 689

An act to amend Sections 25299.50.1 and 25299.57 of, and to add
Article 6.5 (commencing with Section 25299.64) to Chapter 6.75 of
Division 20 of, the Health and Safety Code, relating to underground
storage tanks, and making an appropriation therefor.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 25299.50.1 of the Health and Safety Code is
amended to read:
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25299.50.1. (a) For purposes of this section, ““fire safety agency”
means a city fire department, county fire department, city and county fire
department, fire protection district, a joint powers authority formed for
the purpose of providing fire protection services, or any other local
agency that normally provides fire protection services.

(b) The Fire Safety Subaccount is hereby created in the Underground
Storage Tank Cleanup Fund, for expenditure by the board to pay a claim
described in paragraph (4) of subdivision (b) of Section 25299.52 that
was filed before January 1, 2000, by a fire safety agency. Except as
provided in subdivision (d), the board shall pay a claim filed by a fire
safety agency only from funds appropriated from the Fire Safety
Subaccount.

(¢) The sum of five million dollars ($5,000,000) of the moneys in the
fund derived from the sources described in paragraphs (1) to (4),
inclusive, of subdivision (b) of Section 25299.50 is hereby transferred
from the fund to the Fire Safety Subaccount, and appropriated therefrom
to the board, for expenditure pursuant to this section for a claim filed by
a fire safety agency specified in subdivision (b).

(d) The unpaid amount of a claim filed by a fire safety agency
specified in subdivision (b), for which a closure letter has not been issued
pursuant to subdivision (g) of Section 25296.10 on or before January 1,
2006, may not be paid from funds in the Fire Safety Subaccount, but
shall revert to the priority ranking for claims specified in Section
25299.52.

(e) The payment of claims pursuant to this section may not affect the
board’s payment of claims filed pursuant to paragraph (1), (2), or (3) of
subdivision (b) of Section 25299.52.

(f) Any funds remaining in the Fire Safety Subaccount on January 1,
2006, shall be transferred to the fund.

(g) Notwithstanding Section 16304 of the Government Code, any
funds appropriated for expenditure pursuant to this section shall be
eligible for encumbrance until June 30, 2004. Notwithstanding Section
16304.1 of the Government Code, those encumbered funds shall be
liquidated on or before December 31, 2005.

(h) This section shall remain in effect only until January 1, 2006, and
as of that date is repealed, unless a later enacted statute, that is enacted
before January 1, 2006, deletes or extends that date.

SEC. 2. Section 25299.57 of the Health and Safety Code is amended
to read:

25299.57. (a) If the board makes the determination specified in
subdivision (d), the board may only pay for the costs of a corrective
action that exceeds the level of financial responsibility required to be
obtained pursuant to Section 25299.32, but not more than one million
five hundred thousand dollars ($1,500,000) for each occurrence. In the
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case of an owner or operator who, as of January 1, 1988, was required
to perform corrective action, who initiated that corrective action in
accordance with Division 7 (commencing with Section 13000) of the
Water Code or Chapter 6.7 (commencing with Section 25280), and who
is undertaking the corrective action in compliance with waste discharge
requirements or other orders issued pursuant to Division 7 (commencing
with Section 13000) of the Water Code or Chapter 6.7 (commencing
with Section 25280), the owner or operator may apply to the board for
satisfaction of a claim filed pursuant to this article. The board shall notify
claimants applying for satisfaction of claims from the fund of eligibility
for reimbursement in a prompt and timely manner and that a letter of
credit or commitment that will obligate funds for reimbursement shall
follow the notice of eligibility as soon thereafter as possible.

(b) (1) For claims eligible for reimbursement pursuant to
subdivision (c) of Section 25299.55, the claimant shall submit the actual
cost of corrective action to the board, which shall either approve or
disapprove the costs incurred as reasonable and necessary. At least 15
days before the board proposes to disapprove the reimbursement of
corrective action costs that have been incurred on the grounds that the
costs were unreasonable or unnecessary, the board shall issue a notice
advising the claimant and the lead agency of the proposed disallowance,
to allow review and comment.

(2) The board shall not reject any actual costs of corrective action in
a claim solely on the basis that the invoices submitted fail to sufficiently
detail the actual costs incurred, if all of the following apply:

(A) Auxiliary documentation is provided that documents to the
board’s satisfaction that the invoice is for necessary corrective action
work.

(B) The costs of corrective action work in the claim are reasonably
commensurate with similar corrective action work performed during the
same time period covered by the invoice for which reimbursement is
sought.

(C) The invoices include a brief description of the work performed,
the date that the work was performed, the vendor, and the amount.

(c) (1) For claims eligible for prepayment pursuant to subdivision (c)
of Section 25299.55, the claimant shall submit the estimated cost of the
corrective action to the board, which shall approve or disapprove the
reasonableness of the cost estimate.

(2) If the claim is for reimbursement of costs incurred pursuant to a
performance-based contract, Article 6.5 (commencing with Section
25299.64) shall apply to that claim.

(d) Except as provided in subdivision (j), a claim specified in
subdivision (a) may be paid if the board makes all of the following
findings:
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(1) There has been an unauthorized release of petroleum into the
environment from an underground storage tank.

(2) The claimant is required to undertake or contract for corrective
action pursuant to Section 25296.10, or, as of January 1, 1988, the
claimant has initiated corrective action in accordance with Division 7
(commencing with Section 13000) of the Water Code.

(3) (A) Except as provided in subparagraph (B), the claimant has
complied with Section 25299.31 and the permit requirements of Chapter
6.7 (commencing with Section 25280).

(B) All claimants who file their claim on or after January 1, 1994, and
all claimants who filed their claim prior to that date but are not eligible
for a waiver of the permit requirement pursuant to board regulations in
effect on the date of the filing of the claim, and who did not obtain or
apply for any permit required by subdivision (a) of Section 25284 by
January 1, 1990, shall be subject to subparagraph (A) regardless of the
reason or reasons that the permit was not obtained or applied for.
However, on and after January 1, 1994, the board may waive the
provisions of subparagraph (A) as a condition for payment from the fund
if the board finds all of the following:

(i) The claimant was unaware of the permit requirement prior to
January 1, 1990, and there was no intent to intentionally avoid the permit
requirement or the fees associated with the permit.

(i1) Prior to submittal of the application to the fund, the claimant has
complied with Section 25299.31 and has obtained and paid for all
permits currently required by this paragraph.

(iii) Prior to submittal of the application to the fund, the claimant has
paid all fees, interest, and penalties imposed pursuant to Article 5
(commencing with Section 25299.40) and Part 26 (commencing with
Section 50101) of Division 2 of the Revenue and Taxation Code for the
underground storage tank that is the subject of the claim.

(C) (1) A claimant exempted pursuant to subparagraph (B) shall
obtain a level of financial responsibility twice as great as the amount
which the claimant is otherwise required to obtain pursuant to
subdivision (a) of Section 25299.32.

(i) The board may waive the requirements of clause (i) if the claimant
can demonstrate that the conditions specified in clauses (i) to (iii),
inclusive, of subparagraph (B) were satisfied prior to the causing of any
contamination. That demonstration may be made through a certification
issued by the permitting agency based on site and tank tests at the time
of permit application or in any other manner acceptable to the board.

(D) The board shall rank all claims resubmitted pursuant to
subparagraph (B) lower than all claims filed before January 1, 1994,
within their respective priority classes specified in subdivision (b) of
Section 25299.52.
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(4) The board has approved either the costs incurred for the corrective
action pursuant to subdivision (b) or the estimated costs for corrective
action pursuant to subdivision (c).

(5) The claimant has paid all fees, interest, and penalties imposed
pursuant to Article 5 (commencing with Section 29299.40) and Part 26
(commencing with Section 50101) of Division 2 of the Revenue and
Taxation Code for the underground storage tank that is the subject of the
claim.

(e) The board shall provide the claimant, whose cost estimate has
been approved, a letter of credit authorizing payment of the costs from
the fund.

(f) The claimant may submit a request for partial payment to cover the
costs of corrective action performed in stages, as approved by the board.

(g) (1) Any claimant who submits a claim for payment to the board
shall submit multiple bids for prospective costs as prescribed in
regulations adopted by the board pursuant to Section 25299.77.

(2) Any claimant who submits a claim to the board for the payment
of professional engineering and geologic work shall submit multiple
proposals and fee estimates, as required by the regulations adopted by
the board pursuant to Section 25299.77. The claimant’s selection of the
provider of these services is not required to be based on the lowest
estimated fee, if the fee estimate conforms with the range of acceptable
costs established by the board.

(3) Any claimant who submits a claim for payment to the board for
remediation construction contracting work shall submit multiple bids,
as required in the regulations adopted by the board pursuant to Section
25299.77.

(4) Paragraphs (1), (2), and (3) do not apply to a tank owned or
operated by a public agency if the prospective costs are for private
professional services within the meaning of Chapter 10 (commencing
with Section 4525) of Division 5 of Title 1 of the Government Code and
those services are procured in accordance with the requirements of that
chapter.

(h) The board shall provide, upon the request of a claimant, assistance
to the claimant in the selection of contractors retained by the claimant
to conduct reimbursable work related to corrective actions. The board
shall develop a summary of expected costs for common remedial
actions. This summary of expected costs may be used by claimants as
a guide in the selection and supervision of consultants and contractors.

(1) The board shall pay, within 60 days from the date of receipt of an
invoice of expenditures, all costs specified in the work plan developed
pursuant to Section 25296.10, and all costs that are otherwise necessary
to comply with an order issued by a local, state, or federal agency.
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(G) (1) The board shall pay a claim of not more than three thousand
dollars ($3,000) per occurrence for regulatory technical assistance to an
owner or operator who is otherwise eligible for reimbursement under
this chapter.

(2) For the purposes of this subdivision, regulatory technical
assistance is limited to assistance from a person, other than the claimant,
in the preparation and submission of a claim to the fund. Regulatory
technical assistance does not include assistance in connection with
proceedings under Section 25296.40, 25299.39.2, or 25299.56 or any
action in court.

(k) (1) Notwithstanding any other provision of this section, the
board shall pay a claim for the costs of corrective action to a person who
owns property on which is located a release from a petroleum
underground storage tank that has been the subject of a completed
corrective action and for which additional corrective action is required
because of additionally discovered contamination from the previous
release, only if the person who carried out the earlier and completed
corrective action was eligible for, and applied for, reimbursement
pursuant to subdivision (b), and only to the extent that the amount of
reimbursement for the earlier corrective action did not exceed the
amount of reimbursement authorized by subdivision (a).
Reimbursement to a claimant on a reopened site shall occur when funds
are available, and reimbursement commitment shall be made ahead of
any new letters of commitment to be issued, as of the date of the
reopening of the claim, if funding has occurred on the original claim, in
which case funding shall occur at the time it would have occurred under
the original claim.

(2) For purposes of this subdivision, a corrective action is completed
when the local agency or regional board with jurisdiction over the site
or the board issues a closure letter pursuant to subdivision (g) of Section
25296.10.

SEC. 3. Article 6.5 (commencing with Section 25299.64) is added
to Chapter 6.75 of Division 20 of the Health and Safety Code, to read:

Article 6.5. Performance-Based Contract

25299.64. (a) For purposes of this article, the following definitions
shall apply:

(1) “Baseline concentration’”” means the initial concentration of a
constituent of concern prior to conducting corrective action pursuant to
a performance-based contract.

(2) “Constituent of concern” means the chemical element,
compound, or grouping, including, but not limited to, total petroleum
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hydrocarbons, as in gasoline, that is present in the soil or groundwater
and subject to corrective action.

(3) “Performance-based contract” means a written agreement
approved by the board between a claimant and an appropriately licensed
contractor, where the contractor agrees for a fixed price to take corrective
action to reduce the concentrations of designated constituents of concern
to specified concentrations.

(4) “Remediation milestone”” means that a specified reduction in the
concentrations of constituents of concern from baseline concentrations
has been attained through corrective action. The reduction is expressed
as a percentage of the total reduction required by the performance-based
contract.

(b) The board may pay a claim pursuant to Section 25299.57 to
reimburse the cost of a performance-based contract if the board approves
the contract as being consistent with this article.

(c) A performance-based contract includes, but is not limited to, the
total fixed price contract amount, designated constituents of concern,
baseline concentrations, and if appropriate, a payment schedule
indicating the amount to be paid when specified remediation milestones
are attained.

(d) The board shall make payments based upon the reduction in the
concentrations of designated constituents of concern to specified
concentrations. If corrective action is estimated to take six months or
more to achieve these concentrations and the remediation technology
proposed is a pump-and-treat or other type of mechanical remediation
technology, the board may pay a portion of the fixed price based on the
attainment of specified remediation milestones or other performance
parameters, in the following manner:

(1) The first payment shall include the amount of incurred capital
costs upon successful installation and startup of the mechanical
remediation system.

(2) The second payment shall be an amount equal to the agreed upon
percent of the total contract price when the 25 percent remediation
milestone is attained.

(3) The third payment shall be equal to an agreed upon percent of the
total contract price when the 50 percent remediation milestone is
attained.

(4) The fourth payment shall be equal to an agreed upon percent of
the total contract price when the 75 percent remediation milestone is
attained.

(5) The fifth payment shall be equal to an agreed upon percent of the
total contract price when the 100 percent remediation milestone is
attained.
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(6) The final payment shall be the amount of the remaining contract
price that shall be paid when the 100 percent remediation milestone has
been maintained for one year following cessation of all active
remediation.

25299.65. (a) The claimant shall submit multiple bids for a
performance-based contract in accordance with paragraph (1) of
subdivision (g) of Section 25299.57 and any regulations adopted by the
board to implement that section.

(b) To assist claimants in soliciting bids for performance-based
contract projects, the board shall advertise bid solicitations for these
projects through the board’s Web site. The board shall be the receiving
address for the bids, and shall offer other assistance, upon request, in
accordance with the regulations adopted pursuant to this chapter. The
bids shall be sealed prior to submittal to the board. This subdivision does
not prevent the board from approving a performance-based contract
covering multisite cleanups, if the board determines that economies of
scale will assist claimants in soliciting bids or reducing overall costs.

(c) The sites for which the board may consider approving a
performance-based contract include, but are not limited to, all of the
following:

(1) A site that had an unauthorized release reported to the board, the
regional board, or local agency five or more years ago and active
remediation has not begun.

(2) A site where corrective action has been implemented for two or
more years pursuant to a corrective action plan that was approved by the
board, the regional board, or local agency, but that corrective action has
not been effective in reducing the concentrations of the constituents of
concern to the satisfaction of that board or agency.

(3) A site where corrective action costs are expected to exceed the
maximum fund reimbursement amount prior to case closure.

(4) A site where the board, the regional board, or local agency has
recently determined that an unauthorized release has occurred that has
the potential to impact nearby receptors or otherwise cause significant
impact to the waters of the state.

(5) A site where an unauthorized release of MTBE, as defined in
paragraph (2) of subdivision (a) of Section 25299.97, has occurred and
corrective action has not been initiated or satisfactorily conducted, as
determined by the board, the regional board, or local agency, or
according to any regulations adopted pursuant to Section 25296.30.

(6) A site where the board, the regional board, or local agency has
determined that corrective action other than ongoing monitoring of
groundwater is more likely to reduce the concentrations of constituents
of concern sooner and at a lower cost.
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(d) This article does not preclude a claimant from requesting board
approval of a performance-based contract to conduct corrective action
at the claimant’s site.

25299.66. This article does not limit or abridge the powers and
duties granted to the board, the regional board, or local agency pursuant
to any other provision of law.

CHAPTER 690

An act to add Section 13167.5 to the Water Code, relating to water.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 13167.5 is added to the Water Code, to read:

13167.5. (a) The state board or the regional board, as applicable,
shall provide notice and a period of at least 30 days for public comment
prior to the adoption of any of the following:

(1) Waste discharge requirements prescribed pursuant to Sections
13263 or 13377.

(2) Water reclamation requirements prescribed pursuant to Section
13523.

(3) An order issued pursuant to Section 13320.

(4) A time schedule order adopted pursuant to Section 13300 that sets
forth a schedule of compliance and required actions relating to waste
discharge requirements prescribed pursuant to Section 13263 or 13377.

(b) The notification required by subdivision (a) may be provided by
mailing a draft of the waste discharge requirements, water reclamation
requirements, time schedule order, or order issued pursuant to Section
13320 to each person who has requested notice of the specific item, or
by posting a draft of the respective requirements or order on the official
Internet site maintained by the state board or regional board, and
providing notice of that posting by electronic mail to each person who
has requested notice.

(c) This section does not require the state board or the regional board
to provide more than one notice or more than one public comment period
prior to the adoption of waste discharge requirements, water reclamation
requirements, a time schedule order, or an order issued pursuant to
Section 13320.
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CHAPTER 691

An act to add and repeal Article 15.3 (commencing with Section 8340)
of Chapter 2 of Part 6 of the Education Code, relating to child care.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Article 15.3 (commencing with Section 8340) is
added to Chapter 2 of Part 6 of the Education Code, to read:

Article 15.3. Individualized County Child Care Subsidy Plan

8340. The County of San Mateo may, as a pilot project, develop and
implement an individualized county child care subsidy plan. The plan
shall ensure that child care subsidies received by the county are used to
address local needs, conditions, and priorities of working families in the
community.

8341. Prior to implementing the local subsidy plan, the County of
San Mateo, in consultation with the department, shall develop an
individualized county child care subsidy plan that includes the following
four elements:

(a) An assessment to identify the county’s goal for its subsidized child
care system. The assessment shall examine whether the current structure
of subsidized child care funding adequately supports working families
in the county and whether the county’s child care goals coincide with the
state’s requirements for funding, eligibility, priority, and
reimbursement. The assessment shall also identify barriers in the state’s
child care subsidy system that inhibit the county from meeting its child
care goals. In conducting the assessment, the county shall consider all
of the following:

(1) The general demographics of families who are in need of child
care, including employment, income, language, ethnic, and family
composition.

(2) The current supply of available subsidized child care.

(3) The level of need for various types of subsidized child care
services including, but not limited to, infant care, after-hours care, and
care for children with exceptional needs.

(4) The county’s self-sufficiency income level.

(5) Income eligibility levels for subsidized child care.

(6) Family fees.

(7) The cost of providing child care.
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(8) The regional market rates, as established by the department, for
different types of child care.

(9) The standard reimbursement rate or state per diem for centers
operating under contracts with the department.

(10) Trends in the county’s unemployment rate and housing
affordability index.

(b) Development of a local policy to eliminate state-imposed
regulatory barriers to the county’s achievement of its desired outcomes
for subsidized child care.

(1) The local policy shall do all of the following:

(A) Prioritize lowest income families first.

(B) Follow the family fee schedule established pursuant to
subdivision (f) of Section 8263 for those families that are income
eligible, as defined by Section 8263.1.

(C) Meet local goals that are consistent with the state’s child care
goals.

(D) Identify existing policies that would be affected by the county’s
child care subsidy plan.

(E) (i) Authorize any agency that provides child care and
development services in San Mateo County through a contract with the
department to apply to the department to amend existing contracts in
order to benefit from the local policy once it is adopted.

(i) The department shall approve an application to amend an existing
contract if the child care subsidy plan is approved pursuant to
subdivision (b) of Section 8342, or modified pursuant to subdivision (c)
of Section 8342.

(iii)) The contract of a department contractor who does not elect to
request an amendment to its contract remains operative and enforceable.

(2) (A) The County of San Mateo shall, by the end of the first fiscal
year of operation under the approved child care subsidy plan,
demonstrate an increase in the aggregate child days of enrollment in the
county as compared to the enrollment in the final quarter of the 2002-03
fiscal year.

(B) The amount of the increase shall be at least equal to the aggregate
child days of enrollment in the final quarter of the 200203 fiscal year
for all contracts amended as provided in subparagraph (E) of paragraph
1, under which the contractor receives an increase in its reimbursement
rate, times 2 percent.

(3) The local policy may supersede state law concerning child care
subsidy programs with regard only to the following factors:

(A) Eligibility criteria including, but not limited to, age, family size,
time limits, income level, inclusion of former and current CalWORKSs
participants, and special needs considerations, except that the local
policy may not deny or reduce eligibility of a family that qualifies for
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child care pursuant to Section 8353. Under the local policy, a family that
qualifies for child care pursuant to Section 8354 shall be treated for
purposes of eligibility and fees in the same manner as a family that
qualifies for subsidized child care on another basis pursuant to the local
policy.

(B) Fees including, but not limited to, family fees, sliding scale fees,
and copayments for those families that are not income eligible, as
defined by Section 8263.1.

(C) Reimbursement rates.

(D) Methods of maximizing the efficient use of subsidy funds,
including, but not limited to, multiyear contracting with the department
for center-based child care, and interagency agreements that allow for
flexible and temporary transfer of funds among agencies.

(c) Recognition that all funding sources utilized by direct service
contractors that provide child care and development services in San
Mateo County are eligible to be included in the child care subsidy plan
of the county.

(d) Establishment of measurable outcomes to evaluate the success of
the plan to achieve the county’s child care goals and to overcome any
barriers identified in the state’s child care subsidy system. The
Department of Social Services shall have an opportunity to review and
comment on the proposed measurable outcomes before they are
submitted to the local child care planning council for approval pursuant
to Section 8342.

8341.5. To ensure that the annual and final reports required pursuant
to Section 8343 provide useful comparative information, the Legislative
Analyst and the Senate Office of Research shall review the evaluation
design, the baseline data, and the data collection proposed in the child
care subsidy plan of the county before the plan is submitted to the local
child care planning council for approval.

8342. (a) The plan shall be submitted to the local child care
planning council for approval. Upon approval of the plan by the local
child care planning council, the county board of supervisors shall hold
at least one public hearing on the plan. Following the hearing, if the
county board of supervisors votes in favor of the plan, the plan shall be
submitted to the Child Development Division of the department for
review.

(b) Within 30 days of receiving the plan, the Child Development
Division shall review and either approve or disapprove the plan.

(c) Within 30 days of receiving any modification to the plan, the
Child Development Division shall review and either approve or
disapprove that modification to the plan.
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(d) The Child Development Division may disapprove only those
portions of the plan or modifications to the plan that are not in
conformance with this article or that are in conflict with federal law.

8343. (a) Upon approval of the plan by the Child Development
Division, the County of San Mateo shall annually prepare and submit to
the Legislature, the Department of Social Services, and the department
a report that summarizes the success of the pilot project and the county’s
ability to maximize the use of funds and to improve and stabilize child
care in the county.

(b) On or before December 31, 2008, the County of San Mateo shall
submit a final report to the Legislature, the Department of Social
Services, and the department summarizing the impact of the plan on the
child care needs of working families.

8344. The County of San Mateo may implement its individualized
county child care subsidy plan until January 1, 2009, at which date the
County of San Mateo shall terminate the plan. Between January 1, 2009,
and January 1, 2011, the County of San Mateo shall phase out the
individualized county child care subsidy plan and, as of January 1, 2011,
shall implement the state’s requirements for child care subsidies. A child
enrolling for the first time for subsidized child care in San Mateo County
after January 1, 2009, may not be enrolled in the pilot program
established pursuant to this article and is subject to existing state laws
and regulations regarding child care eligibility and priority.

8345. A participating contractor shall receive any increase or
decrease in funding that the contractor would have received if the
contractor had not participated in the local subsidy plan.

8346. This article shall remain in effect only until January 1, 2011,
and as of that date is repealed, unless a later enacted statute, which is
enacted before January 1, 2011, deletes or extends that date.

CHAPTER 692

An act to amend Sections 25354 and 25364 of the Public Resources
Code, relating to energy.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 25354 of the Public Resources Code is
amended to read:
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25354. (a) Each refiner and major marketer shall submit
information each month to the commission in such form and extent as
the commission prescribes pursuant to this section. The information
shall be submitted within 30 days after the end of each monthly reporting
period and shall include the following:

(1) Refiners shall report, for each of their refineries, feedstock inputs,
origin of petroleum receipts, imports of finished petroleum products and
blendstocks, by type, including the source of those imports, exports of
finished petroleum products and blendstocks, by type, including the
destination of those exports, refinery outputs, refinery stocks, and
finished product supply and distribution, including all gasoline sold
unbranded by the refiner, blender, or importer.

(2) Major marketers shall report on petroleum product receipts and
the sources of these receipts, inventories of finished petroleum products
and blendstocks, by type, distributions through branded and unbranded
distribution networks, and exports of finished petroleum products and
blendstocks, by type, from the state.

(b) Each major oil producer, refiner, marketer, oil transporter, and oil
storer shall annually submit information to the commission in such form
and extent as the commission prescribes pursuant to this section. The
information shall be submitted within 30 days after the end of each
reporting period, and shall include the following:

(1) Major oil transporters shall report on petroleum by reporting the
capacities of each major transportation system, the amount transported
by each system, and inventories thereof. The commission may prescribe
rules and regulations that exclude pipeline and transportation modes
operated entirely on property owned by major oil transporters from the
reporting requirements of this section if the data or information is not
needed to fulfill the purposes of this chapter. The provision of the
information shall not be construed to increase or decrease any authority
the Public Utilities Commission may otherwise have.

(2) Major oil storers shall report on storage capacity, inventories,
receipts and distributions, and methods of transportation of receipts and
distributions.

(3) Major oil producers shall, with respect to thermally enhanced oil
recovery operations, report annually by designated oil field, the monthly
use, as fuel, of crude oil and natural gas.

(4) Refiners shall report on facility capacity, and utilization and
method of transportation of refinery receipts and distributions.

(5) Major oil marketers shall report on facility capacity and methods
of transportation of receipts and distributions.

(c) Each person required to report pursuant to subdivision (a) shall
submit a projection each month of the information to be submitted
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pursuant to subdivision (a) for the quarter following the month in which
the information is submitted to the commission.

(d) In addition to the data required under subdivision (a), each
integrated oil refiner (produces, refines, transports, and markets in
interstate commerce) who supplies more than 500 branded retail outlets
in California shall submit to the commission an annual industry forecast
for Petroleum Administration for Defense, District V (covering Arizona,
Nevada, Washington, Oregon, California, Alaska, and Hawaii). The
forecast shall include the information to be submitted under subdivision
(a), and shall be submitted by March 15 of each year. The commission
may require California-specific forecasts. However, those forecasts
shall be required only if the commission finds them necessary to carry
out its responsibilities.

(e) The commission may by order or regulation modify the reporting
period as to any individual item of information setting forth in the order
or regulation its reason for so doing.

(f) The commission may request additional information as necessary
to perform its responsibilities under this chapter.

(g) Any person required to submit information or data under this
chapter, in lieu thereof, may submit a report made to any other
governmental agency, if:

(1) The alternate report or reports contain all of the information or
data required by specific request under this chapter.

(2) The person clearly identifies the specific request to which the
alternate report is responsive.

(h) Each refiner shall submit to the commission, within 30 days after
the end of each monthly reporting period, all of the following
information in such form and extent as the commission prescribes:

(1) Monthly California weighted average prices and sales volumes of
finished leaded regular, unleaded regular, and premium motor gasoline
sold through company-operated retail outlets, to other end-users, and to
wholesale customers.

(2) Monthly California weighted average prices and sales volumes
for residential sales, commercial and institutional sales, industrial sales,
sales through company-operated retail outlets, sales to other end-users,
and wholesale sales of No. 2 diesel fuel and No. 2 fuel oil.

(3) Monthly California weighted average prices and sales volumes
for retail sales and wholesale sales of No. 1 distillate, kerosene, finished
aviation gasoline, kerosene-type jet fuel, No. 4 fuel oil, residual fuel oil
with 1 percent or less sulfur, residual fuel oil with greater than 1 percent
sulfur and consumer grade propane.

(i) (1) Beginning the first week after the effective date of the act that
added this subdivision, and each week thereafter, an oil refiner, oil
producer, petroleum product transporter, petroleum product marketer,



5252 STATUTES OF 2003 [Ch. 692]

petroleum product pipeline operator, and terminal operator, as
designated by the commission, shall submit a report in the form and
extent as the commission prescribes pursuant to this section. The
commission may determine the form and extent necessary by order or
by regulation.

(2) A report may include any of the following information:

(A) Receipts and inventory levels of crude oil and petroleum products
at each refinery and terminal location.

(B) Amount of gasoline, diesel, jet fuel, blending components, and
other petroleum products imported and exported.

(C) Amount of gasoline, diesel, jet fuel, blending components, and
other petroleum products transported intrastate by marine vessel.

(D) Amount of crude oil imported, including information identifying
the source of the crude oil.

(E) The regional average of invoiced retailer buying price. This
subparagraph does not either preclude or augment the current authority
of the commission to collect additional data under subdivision (f).

(3) This subdivision is intended to clarify the commission’s existing
authority under subdivision (f) to collect specific information. This
subdivision does not either preclude or augment the existing authority
of the commission to collect information.

SEC. 2. Section 25364 of the Public Resources Code is amended to
read:

25364. (a) Any person required to present information to the
commission pursuant to Section 25354 may request that specific
information be held in confidence. Information requested to be held in
confidence shall be presumed to be confidential.

(b) Information presented to the commission pursuant to Section
25354 shall be held in confidence by the commission or aggregated to
the extent necessary to assure confidentiality if public disclosure of the
specific information or data would result in unfair competitive
disadvantage to the person supplying the information.

(c) (1) Whenever the commission receives a request to publicly
disclose unaggregated information, or otherwise proposes to publicly
disclose information submitted pursuant to Section 25354, notice of the
request or proposal shall be provided to the person submitting the
information. The notice shall indicate the form in which the information
is to be released. Upon receipt of notice, the person submitting the
information shall have 10 working days in which to respond to the notice
to justify the claim of confidentiality on each specific item of
information covered by the notice on the basis that public disclosure of
the specific information would result in unfair competitive disadvantage
to the person supplying the information.
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(2) The commission shall consider the respondent’s submittal in
determining whether to publicly disclose the information submitted to
it to which a claim of confidentiality is made. The commission shall
issue a written decision which sets forth its reasons for making the
determination whether each item of information for which a claim of
confidentiality is made shall remain confidential or shall be publicly
disclosed.

(d) The commission shall not make public disclosure of information
submitted to it pursuant to Section 25354 within 10 working days after
the commission has issued its written decision required in this section.

(e) No information submitted to the commission pursuant to Section
25354 shall be deemed confidential if the person submitting the
information or data has made it public.

(f) With respect to petroleum products and blendstocks reported by
type pursuant to paragraph (1) or (2) of subdivision (a) of Section 25354
and information provided pursuant to subdivision (h) or (i) of Section
25354, neither the commission nor any employee of the commission
may do any of the following:

(1) Use the information furnished under paragraph (1) or (2) of
subdivision (a) of Section 25354 or under subdivision (h) or (i) of
Section 25354 for any purpose other than the statistical purposes for
which it is supplied.

(2) Make any publication whereby the information furnished by any
particular establishment or individual under paragraph (1) or (2) of
subdivision (a) of Section 25354 or under subdivision (h) or (i) of
Section 25354 can be identified.

(3) Permit anyone other than commission members and employees of
the commission to examine the individual reports provided under
paragraph (1) or (2) of subdivision (a) of Section 25354 or under
subdivision (h) or (i) of Section 25354.

(g) Notwithstanding any other provision of law, the commission may
disclose confidential information received pursuant to subdivision (a) of
Section 25304 or Section 25354 to the State Air Resources Board if the
state board agrees to keep the information confidential. With respect to
the information it receives, the state board shall be subject to all pertinent
provisions of this section.

CHAPTER 693

An act to add Chapter 6.5 (commencing with Section 5808) to
Division 5 of the Public Resources Code, relating to watersheds.
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[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Chapter 6.5 (commencing with Section 5808) is added
to Division 5 of the Public Resources Code, to read:

CHAPTER 6.5. CALIFORNIA WATERSHED PROTECTION AND
RESTORATION ACT

5808. This chapter shall be known, and may be cited, as the
California Watershed Protection and Restoration Act.

5808.1. The Legislature finds and declares the following:

(a) In addition to the statutory and regulatory policies and programs
established pursuant to the federal Clean Water Act (33 U.S.C. Sec. 1251
et seq.), Division 20.4 (commencing with Section 30901), and Chapter
1.696 (commencing with Section 5096.600) of Division 5, Division 7
(commencing with Section 13000) and Division 26.5 (commencing
with Section 79500) of the Water Code, and other statutes and
regulations affecting watershed planning and protection, efforts to
conserve, maintain, restore, protect, enhance, and utilize California’s
rivers and streams for habitat, recreation, water supply, public health,
economic development, and other purposes have a greater likelihood of
being successful when governments, including federal and tribal
governments, work in partnership with citizens in an effort to combine
community resources, local initiative, and state agency support.

(b) The Legislature enacted Assembly Bill 2117 of the 1999-2000
Regular Session (Ch. 735, Stats. 2000) to require the California
Environmental Protection Agency and the Resources Agency to
evaluate how effective voluntary, community-based, collaborative
watershed efforts or partnerships are in contributing to the protection and
enhancement of California’s natural resources, and what the state can do
to assist them.

(c) The agencies produced a Report to the Legislature: Addressing the
Need to Protect California’s Watersheds—Working with Local
Partnerships, April 2002.

(d) The recommendations of that report form the basis and factual
support for promoting and encouraging local partnerships in watershed
restoration, protection, and management as one of the nonregulatory
means of improving watersheds.

(e) It is the intent of the Legislature that this act will bring more
understanding to government agencies of the nature, scope, and
complexity of working on a watershed basis at the local and regional
level.
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(f) To the extent consistent with the federal Clean Water Act (33
U.S.C. Sec. 1251 et seq.), Division 20.4 (commencing with Section
30901) and Chapter 1.696 (commencing with Section 5096.600) of
Division 5, Division 7 (commencing with Section 13000) and Division
26.5 (commencing with Section 79500) of the Water Code, and other
statutes and regulations affecting watershed planning and protection, the
California Environmental Protection Agency and the Resources Agency
are encouraged to provide assistance and grants under this chapter in a
uniform and predictable manner to those who choose to participate in the
important work of watershed restoration and enhancement pursuant to
this chapter.

5808.2. (a) In addition to the statutory and regulatory policies and
programs established pursuant to the federal Clean Water Act (33 U.S.C.
Sec. 1251 et seq.), Division 20.4 (commencing with Section 30901) and
Chapter 1.696 (commencing with Section 5096.600) of Division 5,
Division 7 (commencing with Section 13000) and Division 26.5
(commencing with Section 79500) of the Water Code, and other statutes
and regulations affecting watershed planning and protection, voluntary
local collaborative partnerships that assist in improving the condition of
the watershed as expeditiously as possible are in the state’s interest in
terms of effectiveness, citizen involvement, and community
responsibility.

(b) The use of local and regional watershed level planning and
management can be an efficient and effective mechanism to improve the
condition of the watershed.

(c) To the extent consistent with the federal Clean Water Act (33
U.S.C. Sec. 1251 et seq.), Division 20.4 (commencing with Section
30901) and Chapter 1.696 (commencing with Section 5096.600) of
Division 5, Division 7 (commencing with Section 13000) and Division
26.5 (commencing with Section 79500) of the Water Code, and other
statutes and regulations affecting watershed planning and protection, the
memorandum of understanding required under Section 30946,
guidelines adopted by state agencies for use by local watershed
partnerships shall provide flexible mechanisms to achieve quantifiable,
and monitored watershed objectives.

(d) In addition to the statutory and regulatory policies and programs
established pursuant to the federal Clean Water Act (33 U.S.C. Sec. 1251
et seq.), Division 20.4 (commencing with Section 30901) and Chapter
1.696 (commencing with Section 5096.600) of Division 5, Division 7
(commencing with Section 13000) and Division 26.5 (commencing
with Section 79500) of the Water Code, and other statutes and
regulations affecting watershed planning and protection, local
governments, special districts, and other interested parties may
participate in local watershed partnerships in order to ensure efficient,
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long-lasting, and effective watershed restoration and management and
to improve the watershed.

(e) To the extent funds that are available for the purposes in
subdivision (d), state agencies with jurisdiction over watershed planning
and protection may provide technical assistance to watershed
management partnerships through training, advice, and manuals
describing assessments, plans, and monitoring activities that are
consistent with watershed protection laws and regulations.

CHAPTER 694

An act to amend Section 51257 of, and to add Section 51250 to, the
Government Code, relating to agricultural land conservation.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 51250 is added to the Government Code, to
read:

51250. (a) The purpose of this section is to identify certain
structures that constitute material breaches of contract under this chapter
and to provide an alternate remedy to a contract cancellation petition by
the landowner. Accordingly, this remedy is in addition to any other
available remedies for breach of contract. Except as expressly provided
in this section, this section is not intended to change the existing land use
decisionmaking and enforcement authority of cities and counties
including the authority conferred upon them by this chapter to
administer agricultural preserves and contracts.

(b) For purposes of this section, a breach is material if, on a parcel
under contract, both of the following conditions are met:

(1) A commercial, industrial, or residential building is constructed
that is not allowed by this chapter or the contract, local uniform rules or
ordinances consistent with the provisions of this chapter, and that is not
related to an agricultural use or compatible use.

(2) The total area of all of the building or buildings likely causing the
breach exceeds 2,500 square feet for either of the following:

(A) All property subject to any contract or all contiguous property
subject to a contract or contracts owned by the same landowner or
landowners on January 1, 2004.

(B) All property subject to a contract entered into after January 1,
2004, covering property not subject to a contract on January 1, 2004.
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For purposes of this subdivision any additional parcels not specified
in the legal description that accompanied the contract, as it existed prior
to January 1, 2003, including any parcel created or recognized within an
existing contract by subdivision, deed, partition, or, pursuant to Section
66499.35, by certificate of compliance, shall not increase the limitation
of this subdivision.

(c) The department shall notify the city or county if the department
discovers a possible breach.

(d) The city or county shall, upon notification by the department or
upon discovery by the city or county of a possible material breach,
determine if there is a valid contract and if it is likely that the breach is
material. In its investigation, the city or county shall endeavor to contact
the landowner or his or her representative to learn the landowner’s
explanation of the facts and circumstances related to the possible
material breach.

(e) Within 10 days of determining that it is likely that a material
breach exists, the city or county shall notify the landowner and the
department by certified mail, return receipt requested. This notice shall
include the reasons for the determination and a copy of the contract.

(f) Within 60 days of receiving the notice, the landowner or his or her
representative may notify the city or the county that the landowner
intends to eliminate the conditions that resulted in the material breach
within 60 days. If the landowner eliminates the conditions that resulted
in the material breach within 60 days, the city or county shall take no
further action under this section with respect to the building at issue. If
the landowner notifies the city or county of the intention to eliminate the
conditions but fails to do so, the city or county shall proceed with the
hearing required in subdivision (g).

(g) The city or county shall schedule a hearing no more than 120 days
after the notice is provided to the landowner as required in subdivision
(e). The city or county shall give notice of the public hearing by certified
mail, return receipt requested to the landowner and the department at
least 30 days prior to the hearing. The city or county shall give notice of
the public hearing by first-class mail to every owner of land under
contract, any portion of which is situated within one mile of the exterior
boundary of the contracted parcel on which the likely material breach
exists. The city or county shall also give published notice pursuant to
Section 6061. The notice shall include the date, time, and place of the
public hearing. Not less than five days before the hearing, the department
may request that the city or county provide the department, at the
department’s expense, a recorded transcript of the hearing not more than
30 days after the hearing.

(h) At the public hearing, the city or county shall consider any oral or
written testimony and then determine if a material breach exists.
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(1) If the city or county determines that a material breach exists, the
city or county shall do one of the following:

(1) Order the landowner to eliminate the conditions that resulted in
the material breach within 60 days.

(2) Assess the monetary penalty pursuant to subdivision (j) and
terminate the contract on that portion of the contracted parcel that has
been made incompatible by the material breach.

If the landowner disagrees with the determination, he or she may
pursue any other legal remedy that is available.

(j) The monetary penalty shall be 25 percent of the unrestricted fair
market value of the land rendered incompatible by the breach, plus 25
percent of the value of the incompatible building and any related
improvements on the contracted land. The basis for the valuation of the
penalty shall be an independent appraisal of the current unrestricted fair
market value of the property that is subject to the contract and affected
by the incompatible use or uses, and a valuation of any buildings and any
related improvements within the area affected by the incompatible use
or uses. If the city or county determines that equity would permit a lesser
penalty, the city or county, the landowner, and the department may
negotiate a reduction in the penalty based on the factors specified in
subdivision (k), but a reduction in the penalty may not exceed one-half
of the penalty. If negotiations are to be held, the city or county shall
provide the department 15 days’ notice before the first negotiation. If the
department chooses not to be a negotiator or fails to send a negotiator,
the city or county and the landowner may negotiate the penalty.

(k) In determining the amount of a lesser penalty, the negotiators shall
consider:

(1) The nature, circumstances, extent, and gravity of the material
breach.

(2) Whether the landowner’s actions were willful, knowing, or
negligent with respect to the material breach.

(3) The landowner’s culpability in contributing to the material breach
and whether the actions of prior landowners subject to the contract
contributed to the material breach.

(4) Whether the actions of the city or county contributed to the
material breach.

(5) Whether the landowner notified the city or county that the
landowner would eliminate the conditions that resulted in the material
breach within 30 days, but failed to do so.

(6) The willingness of the landowner to rapidly resolve the issue of
the material breach.

(7) Any other mitigating or aggravating factors that justice may
require.
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(1) If the landowner is ordered to eliminate the conditions that resulted
in the material breach pursuant to paragraph (1) of subdivision (i) but the
landowner fails to do so within the time specified by the city or county,
the city or county may abate the material breach as a public nuisance
pursuant to any applicable provisions of law.

(m) If the city or county terminates the contract pursuant to paragraph
(2) of subdivision (i), the city or county shall record a notice of
termination following the procedures of Section 51283.4.

(n) The assessment of a monetary penalty pursuant to subdivision (i)
shall be secured by a lien payable to the county treasurer of the county
within which the property is located, in the amount assessed pursuant to
subdivision (j) or (k). Once properly recorded and indexed, the lien shall
have the force, effect, and priority of a judgment lien. The lien document
shall provide both of the following:

(1) The name of the real property owner of record and shall contain
either the legal description or the assessor’s parcel number of the real
property to which the lien attaches.

(2) A direct telephone number and address that interested parties may
contact to determine the final amount of any applicable assessments and
penalties owing on the lien pursuant to this section.

(o) If the lien is not paid within 60 days of recording, simple interest
shall accrue on the unpaid penalty at the rate of 10 percent per year, and
shall continue to accrue until the penalty is paid, prior to all other claims
except those with superior status under federal or state law.

(p) Upon payment of the lien, the city or county shall record a release
of lien and a certificate of contract termination by breach with the county
recorder for the land rendered incompatible by the breach.

(q) The city or county may deduct from any funds received pursuant
to this chapter the amount of the actual costs of administering this section
and shall transmit the balance of the funds by the county treasurer to the
Controller for deposit in the Soil Conservation Fund.

(r) (1) The department may carry out the responsibilities of a city or
county under this section if either of the following occurs:

(A) The city or county fails to determine whether there is a material
breach within 210 days of the discovery of the breach.

(B) The city or county fails to complete the requirements of this
section within 180 days of the determination that a material breach
exists.

(2) The city or county may request in writing to the department, the
department’s approval for an extension of time for the city or county to
act and the reasons for the extension. Approval may not be unreasonably
withheld by the department.

(3) The department shall notify the city or county 30 days prior to its
exercise of any responsibility under this subdivision.
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(4) This section shall not be construed to limit the authority of the
Secretary of the Resources Agency under Section 16146 or 16147.

(s) (1) This section does not apply to any of the following:

(A) A building constructed prior to January 1, 2004, or permitted by
a city or county prior to January 1, 2004.

(B) A building that was not a material breach at the time of
construction but became a material breach because of a change in law or
ordinance.

(C) A building owned by the state.

(2) Subject to paragraphs (4) and (5), this section does not apply when
a board or council cancels a contract pursuant to Article 5 (commencing
with Section 51280) or terminates a contract pursuant to Section
51243.5 or when a public agency, as defined by subdivision (a) of
Section 51291, acquires land subject to contract by, or in lieu of, eminent
domain pursuant to Article 6 (commencing with Section 51290) unless
either of the following occurs:

(A) The action canceling or terminating the contract is rescinded.

(B) A court determines that the cancellation or termination was not
properly executed pursuant to this chapter, or that the land continues to
be subject to the contract.

(3) On the motion of any party with standing to bring an action for
breach, any court hearing an action challenging the termination of a
contract entered into under this chapter shall consolidate any action for
breach, including the remedies for material breach available pursuant to
this section.

(4) Paragraph (2) shall not be applicable for a cancellation or
termination occurring after January 1, 2004, unless the affected
landowner provides to the administering board or council and to the
department, within 30 days after the cancellation or termination, a
notarized statement, in a form acceptable to the department, signed
under penalty of perjury and filed with the county recorder,
acknowledging that the breach provisions of this section may apply if
any of the following conditions are met:

(A) The action by the local government is rescinded.

(B) A court permanently enjoins, voids, or rescinds the cancellation
or termination.

(C) For any other reason, the land continues to be subject to the
contract.

(5) Paragraph (2) does not apply for a cancellation or termination
occurring before January 1, 2004, unless the landowner provides the
statement required in paragraph (4) prior to the approval of a building
permit necessary for the construction of a commercial, industrial, or
residential building.
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(t) Itis the intent of the Legislature to encourage cities and counties,
in consultation with contracting landowners and the department, to
review existing Williamson Act enforcement programs and consider any
additions or improvements that would make local enforcement more
effective, equitable, or widely acceptable to the affected landowners.
Cities and counties are also encouraged to include enforcement
provisions within the terms of the contracts, with the consent of
contracting landowners.

SEC. 2. Section 51257 of the Government Code is amended to read:

51257. (a) To facilitate a lot line adjustment, pursuant to
subdivision (d) of Section 66412, and notwithstanding any other
provision of this chapter, the parties may mutually agree to rescind the
contract or contracts and simultaneously enter into a new contract or
contracts pursuant to this chapter, provided that the board or council
finds all of the following:

(1) The new contract or contracts would enforceably restrict the
adjusted boundaries of the parcel for an initial term for at least as long
as the unexpired term of the rescinded contract or contracts, but for not
less than 10 years.

(2) There is no net decrease in the amount of the acreage restricted.
In cases where two parcels involved in a lot line adjustment are both
subject to contracts rescinded pursuant to this section, this finding will
be satisfied if the aggregate acreage of the land restricted by the new
contracts is at least as great as the aggregate acreage restricted by the
rescinded contracts.

(3) At least 90 percent of the land under the former contract or
contracts remains under the new contract or contracts.

(4) After the lot line adjustment, the parcels of land subject to contract
will be large enough to sustain their agricultural use, as defined in
Section 51222.

(5) The lot line adjustment would not compromise the long-term
agricultural productivity of the parcel or other agricultural lands subject
to a contract or contracts.

(6) The lot line adjustment is not likely to result in the removal of
adjacent land from agricultural use.

(7) The lot line adjustment does not result in a greater number of
developable parcels than existed prior to the adjustment, or an adjusted
lot that is inconsistent with the general plan.

(b) Nothing in this section shall limit the authority of the board or
council to enact additional conditions or restrictions on lot line
adjustments.

(c) Only one new contract may be entered into pursuant to this section
with respect to a given parcel, prior to January 1, 2004.
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(d) In the year 2008, the department’s Williamson Act Status Report,
prepared pursuant to Section 51207, shall include a review of the
performance of this section.

(e) This section shall remain in effect only until January 1, 2009, and
as of that date is repealed, unless a later enacted statute, that is enacted
on or before January 1, 2009, deletes or extends that date.

SEC. 3. In enacting Section 2 of this bill, the Legislature finds and
declares that the extension of the sunset provisions of Section 51257 of
the Government Code shall not be construed as making any other change
in the meaning or interpretation of Section 51257 of the Government
Code.

SEC. 4. Notwithstanding Section 17610 of the Government Code,
if the Commission on State Mandates determines that this act contains
costs mandated by the state, reimbursement to local agencies and school
districts for those costs shall be made pursuant to Part 7 (commencing
with Section 17500) of Division 4 of Title 2 of the Government Code.
If the statewide cost of the claim for reimbursement does not exceed one
million dollars ($1,000,000), reimbursement shall be made from the
State Mandates Claims Fund.

CHAPTER 695

An act to amend Sections 21091 and 21092.2 of the Public Resources
Code, relating to environmental quality.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 21091 of the Public Resources Code is
amended to read:

21091. (a) The public review period for a draft environmental
impact report may not be less than 30 days. If the draft environmental
impact report is submitted to the State Clearinghouse for review, the
review period shall be at least 45 days, and the lead agency shall provide
a sufficient number of copies of the document to the State Clearinghouse
for review and comment by state agencies.

(b) The public review period for a proposed negative declaration or
proposed mitigated negative declaration may not be less than 20 days.
If the proposed negative declaration or proposed mitigated negative
declaration is submitted to the State Clearinghouse for review, the
review period shall be at least 30 days, and the lead agency shall provide
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a sufficient number of copies of the document to the State Clearinghouse
for review and comment by state agencies.

(c) Notwithstanding subdivisions (a) and (b), if a draft environmental
impact report, proposed negative declaration, or proposed mitigated
negative declaration is submitted to the State Clearinghouse for review
and the period of review by the State Clearinghouse is longer than the
public review period established pursuant to subdivision (a) or (b),
whichever is applicable, the public review period shall be at least as long
as the period of review by the State Clearinghouse.

(d) (1) The lead agency shall consider comments it receives on a draft
environmental impact report, proposed negative declaration, or
proposed mitigated negative declaration if those comments are received
within the public review period.

(2) (A) With respect to the consideration of comments received on
a draft environmental impact report, the lead agency shall evaluate
comments on environmental issues that are received from persons who
have reviewed the draft and shall prepare a written response pursuant to
subparagraph (B). The lead agency may also respond to comments that
are received after the close of the public review period.

(B) The written response shall describe the disposition of each
significant environmental issue that is raised by commenters. The
responses shall be prepared consistent with Section 15088 of Title 14 of
the California Code of Regulations, as those regulations existed on June
1, 1993.

(3) (A) With respect to the consideration of comments received on
a draft environmental impact report, proposed negative declaration,
proposed mitigated negative declaration, or notice pursuant to Section
21080.4, the lead agency shall accept comments via e-mail and shall
treat e-mail comments as equivalent to written comments.

(B) Any law or regulation relating to written comments received on
a draft environmental impact report, proposed negative declaration,
proposed mitigated negative declaration, or notice received pursuant to
Section 21080.4, shall also apply to e-mail comments received for those
reasons.

(e) (1) Criteria for shorter review periods by the State Clearinghouse
for documents that must be submitted to the State Clearinghouse shall
be set forth in the written guidelines issued by the Office of Planning and
Research and made available to the public.

(2) Those shortened review periods may not be less than 30 days for
a draft environmental impact report and 20 days for a negative
declaration.

(3) A request for a shortened review period shall only be made in
writing by the decisionmaking body of the lead agency to the Office of
Planning and Research. The decisionmaking body may designate by
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resolution or ordinance a person authorized to request a shortened review
period. A designated person shall notify the decisionmaking body of this
request.

(4) A request approved by the State Clearinghouse shall be consistent
with the criteria set forth in the written guidelines of the Office of
Planning and Research.

(5) A shortened review period may not be approved by the Office of
Planning and Research for a proposed project of statewide, regional, or
areawide environmental significance as determined pursuant to Section
21083.

(6) An approval of a shortened review period shall be given prior to,
and reflected in, the public notice required pursuant to Section 21092.

(f) Prior to carrying out or approving a project for which a negative
declaration has been adopted, the lead agency shall consider the negative
declaration together with comments that were received and considered
pursuant to paragraph (1) of subdivision (d).

SEC. 3. Section 21092.2 of the Public Resources Code is amended
to read:

21092.2. The notices required pursuant to Sections 21080.4,
21083.9, 21092, 21108, and 21152 shall be mailed to every person who
has filed a written request for notices with either the clerk of the
governing body or, if there is no governing body, the director of the
agency. If the agency offers to provide the notices by e-mail, upon filing
a written request for notices, a person may request that the notices be
provided to him or her by e-mail. The request may also be filed with any
other person designated by the governing body or director to receive
these requests. The agency may require requests for notices to be
annually renewed. The public agency may charge a fee, except to other
public agencies, that is reasonably related to the costs of providing this
service. This section may not be construed in any manner that results in
the invalidation of an action because of the failure of a person to receive
a requested notice, provided that there has been substantial compliance
with the requirements of this section.

CHAPTER 696

An act to amend Sections 25404, 25404.1.1, 25404.3, 25501.4,
25532, and 25540 of, and to add Section 25404.1.3 to, the Health and
Safety Code, relating to hazardous materials.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]
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The people of the State of California do enact as follows:

SECTION 1. Section 25404 of the Health and Safety Code, as
amended by Section 53 of Chapter 999 of the Statutes of 2002, is
amended to read:

25404. (a) For purposes of this chapter, the following terms shall
have the following meanings:

(1) (A) “Certified Unified Program Agency” or “CUPA’ means the
agency certified by the secretary to implement the unified program
specified in this chapter within a jurisdiction.

(B) ““Participating Agency”’ or “PA” means a state or local agency
that has a written agreement with the CUPA pursuant to subdivision (d)
of Section 25404.3, and is approved by the secretary, to implement or
enforce one or more of the unified program elements specified in
subdivision (c¢), in accordance with Sections 25404.1 and 25404.2.

(C) ““Unified Program Agency’ or “UPA” means the CUPA, or its
participating agencies to the extent each PA has been designated by the
CUPA, pursuant to a written agreement, to implement or enforce a
particular unified program element specified in subdivision (c). The
UPAs have the responsibility and authority to implement and enforce the
requirements listed in subdivision (c), and the regulations adopted to
implement the requirements listed in subdivision (c), to the extent
provided by Chapter 6.5 (commencing with Section 25100), Chapter
6.67 (commencing with Section 25270), Chapter 6.7 (commencing with
Section 25280), Chapter 6.95 (commencing with Section 25500), and
Sections 25404.1 and 25404.2. After a CUPA has been certified by the
secretary, the unified program agencies and the state agencies carrying
out responsibilities under this chapter shall be the only agencies
authorized to enforce the requirements listed in subdivision (c) within
the jurisdiction of the CUPA.

(2) “Department” means the Department of Toxic Substances
Control.

(3) “Minor violation” means the failure of a person to comply with
any requirement or condition of any applicable law, regulation, permit,
information request, order, variance, or other requirement, whether
procedural or substantive, of the unified program that the UPA is
authorized to implement or enforce pursuant to this chapter, and that
does not otherwise include any of the following:

(A) A violation that results in injury to persons or property, or that
presents a significant threat to human health or the environment.

(B) A knowing willful or intentional violation.

(C) A violation that is a chronic violation, or that is committed by a
recalcitrant violator. In determining whether a violation is chronic or a
violator is recalcitrant, the UPA shall consider whether there is evidence
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indicating that the violator has engaged in a pattern of neglect or
disregard with respect to applicable regulatory requirements.

(D) A violation that results in an emergency response from a public
safety agency.

(E) A violation that enables the violator to benefit economically from
the noncompliance, either by reduced costs or competitive advantage.

(F) A class I violation as provided in Section 25117.6.

(G) A class II violation committed by a chronic or a recalcitrant
violator, as provided in Section 25117.6.

(H) A violation that hinders the ability of the UPA to determine
compliance with any other applicable local, state, or federal rule,
regulation, information request, order, variance, permit, or other
requirement.

(4) “Secretary” means the Secretary for Environmental Protection.

(5) “Unified program facility” means all contiguous land and
structures, other appurtenances, and improvements on the land that are
subject to the requirements listed in subdivision (c).

(6) “Unified program facility permit” means a permit issued
pursuant to this chapter. For the purposes of this chapter, a unified
program facility permit encompasses the permitting requirements of
Section 25284, and any permit or authorization requirements under any
local ordinance or regulation relating to the generation or handling of
hazardous waste or hazardous materials, but does not encompass the
permitting requirements of a local ordinance that incorporates
provisions of the Uniform Fire Code or the Uniform Building Code.

(b) The secretary shall adopt implementing regulations and
implement a unified hazardous waste and hazardous materials
management regulatory program, which shall be known as the unified
program, after holding an appropriate number of public hearings
throughout the state. The unified program shall be developed in close
consultation with the director, the Director of the Office of Emergency
Services, the State Fire Marshal, the executive officers and chairpersons
of the State Water Resources Control Board and the California regional
water quality control boards, the local health officers, local fire services,
and other appropriate officers of interested local agencies, and affected
businesses and interested members of the public, including
environmental organizations.

(c) The unified program shall consolidate the administration of the
following requirements, and shall, to the maximum extent feasible
within statutory constraints, ensure the coordination and consistency of
any regulations adopted pursuant to those requirements:

(1) (A) Except as provided in subparagraphs (B) and (C), the
requirements of Chapter 6.5 (commencing with Section 25100), and the
regulations adopted by the department pursuant thereto, applicable to
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hazardous waste generators, and persons operating pursuant to a
permit-by-rule, conditional authorization, or conditional exemption,
pursuant to Chapter 6.5 (commencing with Section 25100) or the
regulations adopted by the department.

(B) The unified program shall not include the requirements of
paragraph (3) of subdivision (c) of Section 25200.3, the requirements of
Sections 25200.10 and 25200.14, and the authority to issue an order
under Sections 25187 and 25187.1, with regard to those portions of a
unified program facility that are subject to one of the following:

(i) A corrective action order issued by the department pursuant to
Section 25187.

(i1)) An order issued by the department pursuant to Chapter 6.8
(commencing with Section 25300) or Chapter 6.85 (commencing with
Section 25396).

(iii)) A remedial action plan approved pursuant to Chapter 6.8
(commencing with Section 25300) or Chapter 6.85 (commencing with
Section 25396).

(iv) A cleanup and abatement order issued by a California regional
water quality control board pursuant to Section 13304 of the Water Code,
to the extent that the cleanup and abatement order addresses the
requirements of the applicable section or sections listed in this
subparagraph.

(v) Corrective action required under subsection (u) of Section 6924
of Title 42 of the United States Code or subsection (h) of Section 6928
of Title 42 of the United States Code.

(vi) An environmental assessment pursuant to Section 25200.14 or a
corrective action pursuant to Section 25200.10 or paragraph (3) of
subdivision (c) of Section 25200.3, that is being overseen by the
department.

(C) The unified program shall not include the requirements of
Chapter 6.5 (commencing with Section 25100), and the regulations
adopted by the department pursuant thereto, applicable to persons
operating transportable treatment units, except that any required notice
regarding transportable treatment units shall also be provided to the
CUPAs.

(2) The requirement of subdivision (c) of Section 25270.5 for owners
and operators of aboveground storage tanks to prepare a spill prevention
control and countermeasure plan.

(3) (A) Except as provided in subparagraphs (B) and (C), the
requirements of Chapter 6.7 (commencing with Section 25280)
concerning underground storage tanks, and the requirements of any
underground storage tank ordinance adopted by a city or county.



5268 STATUTES OF 2003 [Ch. 696]

(B) The unified program may not include the responsibilities
assigned to the State Water Resources Control Board pursuant to Section
25297.1.

(C) The unified program may not include the corrective action
requirements of Sections 25296.10 to 25296.40, inclusive.

(4) The requirements of Article 1 (commencing with Section 25500)
of Chapter 6.95 concerning hazardous material release response plans
and inventories.

(5) The requirements of Article 2 (commencing with Section 25531)
of Chapter 6.95, concerning the accidental release prevention program.

(6) The requirements of subdivisions (b) and (c) of Section 80.103 of
the Uniform Fire Code, as adopted by the State Fire Marshal pursuant
to Section 13143.9 of the Health and Safety Code, concerning hazardous
material management plans and inventories.

(d) To the maximum extent feasible within statutory constraints, the
secretary shall consolidate, coordinate, and make consistent these
requirements of the unified program with other requirements imposed
by other federal, state, regional, or local agencies upon facilities
regulated by the unified program.

(e) (1) The secretary shall establish standards applicable to CUPAs,
participating agencies, state agencies, and businesses specifying the data
to be collected and submitted by unified program agencies in
administering the programs listed in subdivision (c). Those standards
shall incorporate any standard developed under Section 25503.3.

(2) The secretary shall establish an electronic geographic information
management system capable of receiving all data collected by the
unified program agencies pursuant to paragraph (1). The secretary shall
make all nonconfidential data available on the Internet.

(f) This section shall remain in effect only until January 1, 2006, and
as of that date is repealed, unless a later enacted statute, that is enacted
before January 1, 2006, deletes or extends that date.

SEC. 1.5. Section 25404 of the Health and Safety Code, as amended
by Section 53 of Chapter 999 of the Statutes of 2002, is amended to read:

25404. (a) For purposes of this chapter, the following terms shall
have the following meanings:

(1) (A) “Certified Unified Program Agency” or “CUPA’ means the
agency certified by the secretary to implement the unified program
specified in this chapter within a jurisdiction.

(B) ““Participating Agency’’ or ““PA” means a state or local agency
that has a written agreement with the CUPA pursuant to subdivision (d)
of Section 25404.3, and is approved by the secretary, to implement or
enforce one or more of the unified program elements specified in
subdivision (c¢), in accordance with Sections 25404.1 and 25404.2.
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(C) “Unified Program Agency” or “UPA” means the CUPA, or its
participating agencies to the extent each PA has been designated by the
CUPA, pursuant to a written agreement, to implement or enforce a
particular unified program element specified in subdivision (c). The
UPAs have the responsibility and authority to implement and enforce the
requirements listed in subdivision (c), and the regulations adopted to
implement the requirements listed in subdivision (c), to the extent
provided by Chapter 6.5 (commencing with Section 25100), Chapter
6.67 (commencing with Section 25270), Chapter 6.7 (commencing with
Section 25280), Chapter 6.95 (commencing with Section 25500), and
Sections 25404.1 and 25404.2. After a CUPA has been certified by the
secretary, the unified program agencies and the state agencies carrying
out responsibilities under this chapter shall be the only agencies
authorized to enforce the requirements listed in subdivision (c) within
the jurisdiction of the CUPA.

(2) “Department” means the Department of Toxic Substances
Control.

(3) “Minor violation” means the failure of a person to comply with
any requirement or condition of any applicable law, regulation, permit,
information request, order, variance, or other requirement, whether
procedural or substantive, of the unified program that the UPA is
authorized to implement or enforce pursuant to this chapter, and that
does not otherwise include any of the following:

(A) A violation that results in injury to persons or property, or that
presents a significant threat to human health or the environment.

(B) A knowing willful or intentional violation.

(C) A violation that is a chronic violation, or that is committed by a
recalcitrant violator. In determining whether a violation is chronic or a
violator is recalcitrant, the UPA shall consider whether there is evidence
indicating that the violator has engaged in a pattern of neglect or
disregard with respect to applicable regulatory requirements.

(D) A violation that results in an emergency response from a public
safety agency.

(E) A violation that enables the violator to benefit economically from
the noncompliance, either by reduced costs or competitive advantage.

(F) A class I violation as provided in Section 25117.6.

(G) A class II violation committed by a chronic or a recalcitrant
violator, as provided in Section 25117.6.

(H) A violation that hinders the ability of the UPA to determine
compliance with any other applicable local, state, or federal rule,
regulation, information request, order, variance, permit, or other
requirement.

(4) ““Secretary” means the Secretary for Environmental Protection.
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(5) “Unified program facility” means all contiguous land and
structures, other appurtenances, and improvements on the land that are
subject to the requirements listed in subdivision (c).

(6) “Unified program facility permit” means a permit issued
pursuant to this chapter. For the purposes of this chapter, a unified
program facility permit encompasses the permitting requirements of
Section 25284, and any permit or authorization requirements under any
local ordinance or regulation relating to the generation or handling of
hazardous waste or hazardous materials, but does not encompass the
permitting requirements of a local ordinance that incorporates
provisions of the Uniform Fire Code or the Uniform Building Code.

(b) The secretary shall adopt implementing regulations and
implement a unified hazardous waste and hazardous materials
management regulatory program, which shall be known as the unified
program, after holding an appropriate number of public hearings
throughout the state. The unified program shall be developed in close
consultation with the director, the Director of the Office of Emergency
Services, the State Fire Marshal, the executive officers and chairpersons
of the State Water Resources Control Board and the California regional
water quality control boards, the local health officers, local fire services,
and other appropriate officers of interested local agencies, and affected
businesses and interested members of the public, including
environmental organizations.

(c) The unified program shall consolidate the administration of the
following requirements, and shall, to the maximum extent feasible
within statutory constraints, ensure the coordination and consistency of
any regulations adopted pursuant to those requirements:

(1) (A) Except as provided in subparagraphs (B) and (C), the
requirements of Chapter 6.5 (commencing with Section 25100), and the
regulations adopted by the department pursuant thereto, applicable to
hazardous waste generators, persons operating pursuant to a
permit-by-rule, conditional authorization, or conditional exemption,
pursuant to Chapter 6.5 (commencing with Section 25100) or the
regulations adopted by the department, and persons managing
perchlorate materials.

(B) The unified program shall not include the requirements of
paragraph (3) of subdivision (c) of Section 25200.3, the requirements of
Sections 25200.10 and 25200.14, and the authority to issue an order
under Sections 25187 and 25187.1, with regard to those portions of a
unified program facility that are subject to one of the following:

(i) A corrective action order issued by the department pursuant to
Section 25187.
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(i1)) An order issued by the department pursuant to Chapter 6.8
(commencing with Section 25300) or Chapter 6.85 (commencing with
Section 25396).

(iii)) A remedial action plan approved pursuant to Chapter 6.8
(commencing with Section 25300) or Chapter 6.85 (commencing with
Section 25396).

(iv) A cleanup and abatement order issued by a California regional
water quality control board pursuant to Section 13304 of the Water Code,
to the extent that the cleanup and abatement order addresses the
requirements of the applicable section or sections listed in this
subparagraph.

(v) Corrective action required under subsection (u) of Section 6924
of Title 42 of the United States Code or subsection (h) of Section 6928
of Title 42 of the United States Code.

(vi) An environmental assessment pursuant to Section 25200.14 or a
corrective action pursuant to Section 25200.10 or paragraph (3) of
subdivision (c) of Section 25200.3, that is being overseen by the
department.

(C) The unified program shall not include the requirements of
Chapter 6.5 (commencing with Section 25100), and the regulations
adopted by the department pursuant thereto, applicable to persons
operating transportable treatment units, except that any required notice
regarding transportable treatment units shall also be provided to the
CUPAs.

(2) The requirement of subdivision (c) of Section 25270.5 for owners
and operators of aboveground storage tanks to prepare a spill prevention
control and countermeasure plan.

(3) (A) Except as provided in subparagraphs (B) and (C), the
requirements of Chapter 6.7 (commencing with Section 25280)
concerning underground storage tanks and the requirements of any
underground storage tank ordinance adopted by a city or county.

(B) The unified program may not include the responsibilities
assigned to the State Water Resources Control Board pursuant to Section
25297.1.

(C) The unified program may not include the corrective action
requirements of Sections 25296.10 to 25296.40, inclusive.

(4) The requirements of Article 1 (commencing with Section 25500)
of Chapter 6.95 concerning hazardous material release response plans
and inventories.

(5) The requirements of Article 2 (commencing with Section 25531)
of Chapter 6.95, concerning the accidental release prevention program.

(6) The requirements of subdivisions (b) and (c) of Section 80.103 of
the Uniform Fire Code, as adopted by the State Fire Marshal pursuant
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to Section 13143.9 of the Health and Safety Code, concerning hazardous
material management plans and inventories.

(d) To the maximum extent feasible within statutory constraints, the
secretary shall consolidate, coordinate, and make consistent these
requirements of the unified program with other requirements imposed
by other federal, state, regional, or local agencies upon facilities
regulated by the unified program.

(e) (1) The secretary shall establish standards applicable to CUPAs,
participating agencies, state agencies, and businesses specifying the data
to be collected and submitted by unified program agencies in
administering the programs listed in subdivision (c). Those standards
shall incorporate any standard developed under Section 25503.3.

(2) The secretary shall establish an electronic geographic information
management system capable of receiving all data collected by the
unified program agencies pursuant to this subdivision and Section
25504.1. The secretary shall make all nonconfidential data available on
the Internet.

(3) (A) As funding becomes available, the secretary shall establish,
consistent with paragraph (2), and thereafter maintain, a statewide
database.

(B) The secretary, or one or more of the boards, departments, or
offices within the California Environmental Protection Agency, shall
seek available federal funding for purposes of implementing this
subdivision.

(4) Once the statewide database is established, the secretary shall
work with the CUPAs to develop a phased-in schedule for the electronic
collection and submittal of information to be included in the statewide
database, giving first priority to information relating to those chemicals
determined by the secretary to be of greatest concern. The secretary, in
making this determination shall consult with the CUPAs, the Office of
Emergency Services, the State Fire Marshal, and the boards,
departments, and offices within the California Environmental Protection
Agency. The information initially included in the statewide database
shall include, but is not limited to, the hazardous materials inventory
information required to be submitted pursuant to Section 25504.1 for
perchlorate materials.

(f) This section shall remain in effect only until January 1, 2006, and
as of that date is repealed, unless a later enacted statute, that is enacted
before January 1, 2006, deletes or extends that date.

SEC. 2. Section 25404 of the Health and Safety Code, as added by
Section 54 of Chapter 999 of the Statutes of 2002, is amended to read:

25404. (a) For purposes of this chapter, the following terms shall
have the following meanings:
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(1) (A) “Certified Unified Program Agency” or “CUPA’ means the
agency certified by the secretary to implement the unified program
specified in this chapter within a jurisdiction.

(B) “Participating Agency”’ or “PA” means a state or local agency
that has a written agreement with the CUPA pursuant to subdivision (d)
of Section 25404.3, and is approved by the secretary, to implement or
enforce one or more of the unified program elements specified in
subdivision (c¢), in accordance with Sections 25404.1 and 25404.2.

(C) ““Unified Program Agency’ or “UPA” means the CUPA, or its
participating agencies to the extent each PA has been designated by the
CUPA, pursuant to a written agreement, to implement or enforce a
particular unified program element specified in subdivision (c). The
UPAs have the responsibility and authority to implement and enforce the
requirements listed in subdivision (c), and the regulations adopted to
implement the requirements listed in subdivision (c), to the extent
provided by Chapter 6.5 (commencing with Section 25100), Chapter
6.67 (commencing with Section 25270), Chapter 6.7 (commencing with
Section 25280), Chapter 6.95 (commencing with Section 25500), and
Sections 25404.1 and 25404.2. After a CUPA has been certified by the
secretary, the unified program agencies and the state agencies carrying
out responsibilities under this chapter shall be the only agencies
authorized to enforce the requirements listed in subdivision (c) within
the jurisdiction of the CUPA.

(2) “Department” means the Department of Toxic Substances
Control.

(3) ““Secretary” means the Secretary for Environmental Protection.

(4) “Unified program facility” means all contiguous land and
structures, other appurtenances, and improvements on the land that are
subject to the requirements listed in subdivision (c).

(5) “Unified program facility permit” means a permit issued
pursuant to this chapter. For the purposes of this chapter, a unified
program facility permit encompasses the permitting requirements of
Section 25284, and any permit or authorization requirements under any
local ordinance or regulation relating to the generation or handling of
hazardous waste or hazardous materials, but does not encompass the
permitting requirements of a local ordinance that incorporates
provisions of the Uniform Fire Code or the Uniform Building Code.

(b) The secretary shall adopt implementing regulations and
implement a unified hazardous waste and hazardous materials
management regulatory program, which shall be known as the unified
program, after holding an appropriate number of public hearings
throughout the state. The unified program shall be developed in close
consultation with the director, the Director of the Office of Emergency
Services, the State Fire Marshal, the executive officers and chairpersons
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of the State Water Resources Control Board and the California regional
water quality control boards, the local health officers, local fire services,
and other appropriate officers of interested local agencies, and affected
businesses and interested members of the public, including
environmental organizations.

(c) The unified program shall consolidate the administration of the
following requirements, and shall, to the maximum extent feasible
within statutory constraints, ensure the coordination and consistency of
any regulations adopted pursuant to those requirements:

(1) (A) Except as provided in subparagraphs (B) and (C), the
requirements of Chapter 6.5 (commencing with Section 25100), and the
regulations adopted by the department pursuant thereto, applicable to
hazardous waste generators, and persons operating pursuant to a
permit-by-rule, conditional authorization, or conditional exemption,
pursuant to Chapter 6.5 (commencing with Section 25100) or the
regulations adopted by the department.

(B) The unified program shall not include the requirements of
paragraph (3) of subdivision (c) of Section 25200.3, the requirements of
Sections 25200.10 and 25200.14, and the authority to issue an order
under Sections 25187 and 25187.1, with regard to those portions of a
unified program facility that are subject to one of the following:

(i) A corrective action order issued by the department pursuant to
Section 25187.

(i) An order issued by the department pursuant to Chapter 6.8
(commencing with Section 25300) or Chapter 6.85 (commencing with
Section 25396).

(iii)) A remedial action plan approved pursuant to Chapter 6.8
(commencing with Section 25300) or Chapter 6.85 (commencing with
Section 25396).

(iv) A cleanup and abatement order issued by a California regional
water quality control board pursuant to Section 13304 of the Water Code,
to the extent that the cleanup and abatement order addresses the
requirements of the applicable section or sections listed in this
subparagraph.

(v) Corrective action required under subsection (u) of Section 6924
of Title 42 of the United States Code or subsection (h) of Section 6928
of Title 42 of the United States Code.

(vi) An environmental assessment pursuant to Section 25200.14 or a
corrective action pursuant to Section 25200.10 or paragraph (3) of
subdivision (c) of Section 25200.3, that is being overseen by the
department.

(C) The unified program shall not include the requirements of
Chapter 6.5 (commencing with Section 25100), and the regulations
adopted by the department pursuant thereto, applicable to persons



[Ch. 696] STATUTES OF 2003 5275

operating transportable treatment units, except that any required notice
regarding transportable treatment units shall also be provided to the
CUPAs.

(2) The requirement of subdivision (c) of Section 25270.5 for owners
and operators of aboveground storage tanks to prepare a spill prevention
control and countermeasure plan.

(3) (A) Except as provided in subparagraphs (B) and (C), the
requirements of Chapter 6.7 (commencing with Section 25280)
concerning underground storage tanks, and the requirements of any
underground storage tank ordinance adopted by a city or county.

(B) The unified program may not include the responsibilities
assigned to the State Water Resources Control Board pursuant to Section
25297.1.

(C) The unified program may not include the corrective action
requirements of Sections 25296.10 to 25296.40, inclusive.

(4) The requirements of Article 1 (commencing with Section 25501)
of Chapter 6.95 concerning hazardous material release response plans
and inventories.

(5) The requirements of Article 2 (commencing with Section 25531)
of Chapter 6.95, concerning the accidental release prevention program.

(6) The requirements of subdivisions (b) and (c) of Section 80.103 of
the Uniform Fire Code, as adopted by the State Fire Marshal pursuant
to Section 13143.9 of the Health and Safety Code, concerning hazardous
material management plans and inventories.

(d) To the maximum extent feasible within statutory constraints, the
secretary shall consolidate, coordinate, and make consistent these
requirements of the unified program with other requirements imposed
by other federal, state, regional, or local agencies upon facilities
regulated by the unified program.

(e) (1) The secretary shall establish standards applicable to CUPAs,
participating agencies, state agencies, and businesses specifying the data
to be collected and submitted by unified program agencies in
administering the programs listed in subdivision (c). Those standards
shall incorporate any standard developed under Section 25503.3.

(2) The secretary shall establish an electronic geographic information
management system capable of receiving all data collected by the
unified program agencies pursuant to paragraph (1). The secretary shall
make all nonconfidential data available on the Internet.

(f) This section shall become operative January 1, 2006.

SEC. 2.5. Section 25404 of the Health and Safety Code, as added by
Section 54 of Chapter 999 of the Statutes of 2002, is amended to read:

25404. (a) For purposes of this chapter, the following terms shall
have the following meanings:
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(1) (A) “Certified Unified Program Agency” or “CUPA’ means the
agency certified by the secretary to implement the unified program
specified in this chapter within a jurisdiction.

(B) ““Participating Agency” or “PA” means a state or local agency
that has a written agreement with the CUPA pursuant to subdivision (d)
of Section 25404.3, and is approved by the secretary, to implement or
enforce one or more of the unified program elements specified in
subdivision (c), in accordance with Sections 25404.1 and 25404.2.

(C) “Unified Program Agency” or “UPA” means the CUPA, or its
participating agencies to the extent each PA has been designated by the
CUPA, pursuant to a written agreement, to implement or enforce a
particular unified program element specified in subdivision (c). The
UPAs have the responsibility and authority to implement and enforce the
requirements listed in subdivision (c), and the regulations adopted to
implement the requirements listed in subdivision (c), to the extent
provided by Chapter 6.5 (commencing with Section 25100), Chapter
6.67 (commencing with Section 25270), Chapter 6.7 (commencing with
Section 25280), Chapter 6.95 (commencing with Section 25500), and
Sections 25404.1 and 25404.2. After a CUPA has been certified by the
secretary, the unified program agencies and the state agencies carrying
out responsibilities under this chapter shall be the only agencies
authorized to enforce the requirements listed in subdivision (c) within
the jurisdiction of the CUPA.

(2) “Department” means the Department of Toxic Substances
Control.

(3) “Secretary” means the Secretary for Environmental Protection.

(4) “Unified program facility” means all contiguous land and
structures, other appurtenances, and improvements on the land that are
subject to the requirements listed in subdivision (c).

(5) “Unified program facility permit” means a permit issued
pursuant to this chapter. For the purposes of this chapter, a unified
program facility permit encompasses the permitting requirements of
Section 25284, and any permit or authorization requirements under any
local ordinance or regulation relating to the generation or handling of
hazardous waste or hazardous materials, but does not encompass the
permitting requirements of a local ordinance that incorporates
provisions of the Uniform Fire Code or the Uniform Building Code.

(b) The secretary shall adopt implementing regulations and
implement a unified hazardous waste and hazardous materials
management regulatory program, which shall be known as the unified
program, after holding an appropriate number of public hearings
throughout the state. The unified program shall be developed in close
consultation with the director, the Director of the Office of Emergency
Services, the State Fire Marshal, the executive officers and chairpersons
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of the State Water Resources Control Board and the California regional
water quality control boards, the local health officers, local fire services,
and other appropriate officers of interested local agencies, and affected
businesses and interested members of the public, including
environmental organizations.

(c) The unified program shall consolidate the administration of the
following requirements, and shall, to the maximum extent feasible
within statutory constraints, ensure the coordination and consistency of
any regulations adopted pursuant to those requirements:

(1) (A) Except as provided in subparagraphs (B) and (C), the
requirements of Chapter 6.5 (commencing with Section 25100), and the
regulations adopted by the department pursuant thereto, applicable to
hazardous waste generators, persons operating pursuant to a
permit-by-rule, conditional authorization, or conditional exemption,
pursuant to Chapter 6.5 (commencing with Section 25100) or the
regulations adopted by the department, and persons managing
perchlorate materials.

(B) The unified program shall not include the requirements of
paragraph (3) of subdivision (c) of Section 25200.3, the requirements of
Sections 25200.10 and 25200.14, and the authority to issue an order
under Sections 25187 and 25187.1, with regard to those portions of a
unified program facility that are subject to one of the following:

(i) A corrective action order issued by the department pursuant to
Section 25187.

(i1)) An order issued by the department pursuant to Chapter 6.8
(commencing with Section 25300) or Chapter 6.85 (commencing with
Section 25396).

(iii)) A remedial action plan approved pursuant to Chapter 6.8
(commencing with Section 25300) or Chapter 6.85 (commencing with
Section 25396).

(iv) A cleanup and abatement order issued by a California regional
water quality control board pursuant to Section 13304 of the Water Code,
to the extent that the cleanup and abatement order addresses the
requirements of the applicable section or sections listed in this
subparagraph.

(v) Corrective action required under subsection (u) of Section 6924
of Title 42 of the United States Code or subsection (h) of Section 6928
of Title 42 of the United States Code.

(vi) An environmental assessment pursuant to Section 25200.14 or a
corrective action pursuant to Section 25200.10 or paragraph (3) of
subdivision (c) of Section 25200.3, that is being overseen by the
department.

(C) The unified program shall not include the requirements of
Chapter 6.5 (commencing with Section 25100), and the regulations
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adopted by the department pursuant thereto, applicable to persons
operating transportable treatment units, except that any required notice
regarding transportable treatment units shall also be provided to the
CUPAs.

(2) The requirement of subdivision (c) of Section 25270.5 for owners
and operators of aboveground storage tanks to prepare a spill prevention
control and countermeasure plan.

(3) (A) Except as provided in subparagraphs (B) and (C), the
requirements of Chapter 6.7 (commencing with Section 25280)
concerning underground storage tanks and the requirements of any
underground storage tank ordinance adopted by a city or county.

(B) The unified program may not include the responsibilities
assigned to the State Water Resources Control Board pursuant to Section
25297.1.

(C) The unified program may not include the corrective action
requirements of Sections 25296.10 to 25296.40, inclusive.

(4) The requirements of Article 1 (commencing with Section 25501)
of Chapter 6.95 concerning hazardous material release response plans
and inventories.

(5) The requirements of Article 2 (commencing with Section 25531)
of Chapter 6.95, concerning the accidental release prevention program.

(6) The requirements of subdivisions (b) and (c) of Section 80.103 of
the Uniform Fire Code, as adopted by the State Fire Marshal pursuant
to Section 13143.9 of the Health and Safety Code, concerning hazardous
material management plans and inventories.

(d) To the maximum extent feasible within statutory constraints, the
secretary shall consolidate, coordinate, and make consistent these
requirements of the unified program with other requirements imposed
by other federal, state, regional, or local agencies upon facilities
regulated by the unified program.

(e) (1) The secretary shall establish standards applicable to CUPAs,
participating agencies, state agencies, and businesses specifying the data
to be collected and submitted by unified program agencies in
administering the programs listed in subdivision (c). Those standards
shall incorporate any standard developed under Section 25503.3.

(2) The secretary shall establish an electronic geographic information
management system capable of receiving all data collected by the
unified program agencies pursuant to this subdivision and Section
25504.1. The secretary shall make all nonconfidential data available on
the Internet.

(3) (A) As funding becomes available, the secretary shall establish,
consistent with paragraph (2), and thereafter maintain, a statewide
database.
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(B) The secretary, or one or more of the boards, departments, or
offices within the California Environmental Protection Agency, shall
seek available federal funding for purposes of implementing this
subdivision.

(4) Once the statewide database is established, the secretary shall
work with the CUPAs to develop a phased-in schedule for the electronic
collection and submittal of information to be included in the statewide
database, giving first priority to information relating to those chemicals
determined by the secretary to be of greatest concern. The secretary in
making this determination shall consult with the CUPAs, the Office of
Emergency Services, the State Fire Marshal, and the boards,
departments, and offices within the California Environmental Protection
Agency. The information initially included in the statewide database
shall include, but is not limited to, the hazardous materials inventory
information required to be submitted pursuant to Section 25504.1 for
perchlorate materials.

(f) This section shall become operative January 1, 2006.

SEC. 3. Section 25404.1.1 of the Health and Safety Code is
amended to read:

25404.1.1. (a) If the unified program agency determines that a
person has committed, or is committing, a violation of any law,
regulation, permit, information request, order, variance, or other
requirement that the UPA is authorized to enforce or implement pursuant
to this chapter, the UPA may issue an administrative enforcement order
requiring that the violation be corrected and imposing an administrative
penalty, in accordance with the following:

(1) Except as provided in paragraph (5), if the order is for a violation
of Chapter 6.5 (commencing with Section 25100), the violator shall be
subject to the applicable administrative penalties provided by that
chapter.

(2) If the order is for a violation of Chapter 6.7 (commencing with
Section 25280), the violator shall be subject to the applicable civil
penalties provided in subdivisions (a), (b), (c), and (e) of Section 25299.

(3) If the order is for a violation of Article 1 (commencing with
Section 25500) of Chapter 6.95, the violator shall be subject to a penalty
that is consistent with the administrative penalties imposed pursuant to
Section 25514.5.

(4) If the order is for a violation of Article 2 (commencing with
Section 25531) of Chapter 6.95, the violator shall be subject to a penalty
that is consistent with the administrative penalties imposed pursuant to
Section 25540 or 25540.5.

(5) If the order is for a violation of Section 25270.5, the violator shall
be liable for a penalty of not more than five thousand dollars ($5,000)
for each day on which the violation continues. If the violator commits



5280 STATUTES OF 2003 [Ch. 696]

a second or subsequent violation, a penalty of not more than ten thousand
dollars ($10,000) for each day on which the violation continues may be
imposed.

(b) In establishing a penalty amount and ordering that the violation
be corrected pursuant to this section, the UPA shall take into
consideration the nature, circumstances, extent, and gravity of the
violation, the violator’s past and present efforts to prevent, abate, or
clean up conditions posing a threat to the public health or safety or the
environment, the violator’s ability to pay the penalty, and the deterrent
effect that the imposition of the penalty would have on both the violator
and the regulated community.

(c) Any order issued pursuant to this section shall be served by
personal service or certified mail and shall inform the person served of
the right to a hearing. If the UPA issues an order pursuant to this section,
the order shall state whether the hearing procedure specified in
paragraph (2) of subdivision (e) may be requested by the person
receiving the order.

(d) Any person served with an order pursuant to this section who has
been unable to resolve any violation with the UPA, may within 15 days
after service of the order, request a hearing pursuant to subdivision (e)
by filing with the UPA a notice of defense. The notice shall be filed with
the office that issued the order. A notice of defense shall be deemed filed
within the 15-day period provided by this subdivision if it is postmarked
within that 15-day period. If no notice of defense is filed within the time
limits provided by this subdivision, the order shall become final.

(e) Except as provided in subparagraph (B) of paragraph (2), a person
requesting a hearing on an order issued by the UPA under this section
may select the hearing officer specified in either paragraph (1) or (2) in
the notice of defense filed with the UPA pursuant to subdivision (d). If
a notice of defense is filed but no hearing officer is selected, the UPA may
select the hearing officer. Within 90 days of receipt of the notice of
defense by the UPA, the hearing shall be scheduled using one of the
following:

(1) An administrative law judge of the Office of Administrative
Hearings of the Department of General Services, who shall conduct the
hearing in accordance with Chapter 4.5 (commencing with Section
11400) of Part 1 of Division 3 of Title 2 of the Government Code, and
the UPA shall have all the authority granted to an agency by those
provisions.

(2) (A) A hearing officer designated by the UPA, who shall conduct
the hearing in accordance with Chapter 4.5 (commencing with Section
11400) of Part 1 of Division 3 of Title 2 of the Government Code, and
the UPA shall have all the authority granted to an agency by those
provisions. When a hearing is conducted by a UPA hearing officer
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pursuant to this paragraph, the UPA shall issue a decision within 60 days
after the hearing is conducted. Each hearing officer designated by a UPA
shall meet the requirements of Section 11425.30 of the Government
Code and any other applicable restriction.

(B) A UPA, or a person requesting a hearing on an order issued by a
UPA may select the hearing process specified in this paragraph in a
notice of defense filed pursuant to subdivision (d) only if the UPA has,
as of the date the order is issued pursuant to subdivision (c), selected a
designated hearing officer and established a program for conducting a
hearing in accordance with this paragraph.

(f) The hearing decision issued pursuant to paragraph (2) of
subdivision (e) shall be effective and final upon issuance by the UPA. A
copy of the decision shall be served by personal service or by certified
mail upon the party served with the order, or their representative, if any.

(g) Any provision of an order issued under this section, except the
imposition of an administrative penalty, shall take effect upon issuance
by the UPA if the UPA finds that the violation or violations of law
associated with that provision may pose an imminent and substantial
endangerment to the public health or safety or the environment. A
request for a hearing shall not stay the effect of that provision of the order
pending a hearing decision. However, if the UPA determines that any or
all provisions of the order are so related that the public health or safety
or the environment can be protected only by immediate compliance with
the order as a whole, the order as a whole, except the imposition of an
administrative penalty, shall take effect upon issuance by the UPA. A
request for a hearing shall not stay the effect of the order as a whole
pending a hearing decision.

(h) A decision issued pursuant to paragraph (2) of subdivision (e) may
be reviewed by a court pursuant to Section 11523 of the Government
Code. In all proceedings pursuant to this section, the court shall uphold
the decision of the UPA if the decision is based upon substantial evidence
in the record as a whole. The filing of a petition for writ of mandate shall
not stay any action required pursuant to this chapter or the accrual of any
penalties assessed pursuant to this chapter. This subdivision does not
prohibit the court from granting any appropriate relief within its
jurisdiction.

(i) All administrative penalties collected from actions brought by a
UPA pursuant to this section shall be paid to the UPA that imposed the
penalty, and shall be deposited into a special account that shall be
expended to fund the activities of the UPA in enforcing this chapter.

(j) The UPA shall consult with the district attorney, county counsel,
or city attorney on the development of policies to be followed in
exercising the authority delegated pursuant to this section as it relates to
the authority of the UPA to issue orders.
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(k) (1) A unified program agency may suspend or revoke any unified
program facility permit, or an element of a unified program facility
permit, for not paying the permit fee or a fine or penalty associated with
the permit in accordance with the procedures specified in this
subdivision.

(2) If a permittee does not comply with a written notice from the
unified program agency to the permittee to make the payments specified
in paragraph (1) by the required date provided in the notice, the unified
program agency may suspend or revoke the permit or permit element.
If the permit or permit element is suspended or revoked, the permittee
shall immediately discontinue operating that facility or function of the
facility to which the permit element applies until the permit is reinstated
or reissued.

(3) A permittee may request a hearing to appeal the suspension or
revocation of a permit or element of a permit pursuant to this subdivision
by requesting a hearing using the procedures provided in subdivision (d).

() This section does not do any of the following:

(1) Otherwise affect the authority of a UPA to take any other action
authorized by any other provision of law, except the UPA shall not
require a person to pay a penalty pursuant to this section and pursuant
to a local ordinance for the same violation.

(2) Restrict the power of a city attorney, district attorney, county
counsel, or the Attorney General to bring, in the name of the people of
California, any criminal proceeding otherwise authorized by law.

(3) Prevent the UPA from cooperating with, or participating in, a
proceeding specified in paragraph (2).

SEC. 4. Section 25404.1.3 is added to the Health and Safety Code,
to read:

25404.1.3. (a) A unified program agency may apply to the clerk of
the appropriate court for a judgment to collect an administrative penalty
for an administrative order or decision that has become final pursuant to
subdivision (d) or (f) of Section 25404.1.1 and imposes a penalty
pursuant to Section 25401.1.1, if a petition for judicial review of the final
order or decision has not been filed within the time limits prescribed in
Section 11523 of the Government Code.

(b) The UPA’s application to the court clerk shall include a certified
copy of the final administrative order or decision that copy of the order
or decision constitutes a sufficient showing to warrant issuance of the
judgment. The court clerk shall enter the judgment immediately in
conformity with the application. The judgment has the same force and
effect as, and is subject to all the provisions of law relating to, a judgment
in a civil action, and may be enforced in the same manner as any other
judgment of the court in which it is entered.
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SEC. 5. Section 25404.3 of the Health and Safety Code is amended
to read:

25404.3. (a) The secretary shall, within a reasonable time after
submission of a complete application for certification pursuant to
Section 25404.2, and regulations adopted pursuant to that section, but
not to exceed 180 days, review the application, and, after holding a
public hearing, determine if the application should be approved. Before
disapproving an application for certification, the secretary shall submit
to the applicant agency a notification of the secretary’s intent to
disapprove the application, in which the secretary shall specify the
reasons why the applicant agency does not have the capability or the
resources to fully implement and enforce the unified program in a
manner that is consistent with the regulations implementing the unified
program adopted by the secretary pursuant to this chapter. The secretary
shall provide the applicant agency with a reasonable time to respond to
the reasons specified in the notification and to correct deficiencies in its
application. The applicant agency may request a second public hearing,
at which the secretary shall hear the applicant agency’s response to the
reasons specified in the notification.

(b) In determining whether an applicant agency should be certified,
or designated as certified, the secretary, after receiving comments from
the director, the Director of the Office of Emergency Services, the State
Fire Marshal, and the Executive Officers and Chairpersons of the State
Water Resources Control Board and the California regional water
quality control boards, shall consider at least all of the following factors:

(1) Adequacy of the technical expertise possessed by each unified
program agency that will be implementing each element of the unified
program, including, but not limited to, whether the agency responsible
for implementing and enforcing the requirements of Chapter 6.5
(commencing with Section 25100) satisfies the requirements of Section
15260 of Title 27 of the California Code of Regulations.

(2) Adequacy of staff resources.

(3) Adequacy of budget resources and funding mechanisms.

(4) Training requirements.

(5) Past performance in implementing and enforcing requirements
related to the handling of hazardous materials and hazardous waste.

(6) Recordkeeping and cost accounting systems.

(7) Compliance with the criteria in Section 15170 of Title 27 of the
California Code of Regulations.

(c) (1) In making the determination of whether or not to certify a
particular applicant agency as a certified unified program agency, the
secretary shall consider the applications of every other applicant agency
applying to be a certified unified program agency within the same
county, in order to determine the impact of each certification decision on
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the county. If the secretary identifies that there may be adverse impacts
on the county if any particular agency in a county is certified, the
secretary shall work cooperatively with each affected agency to address
the secretary’s concerns.

(2) The secretary shall not certify an agency to be a certified unified
program agency unless the secretary finds both of the following:

(A) The unified program will be implemented in a coordinated and
consistent manner throughout the entire county in which the applicant
agency is located.

(B) The administration of the unified program throughout the entire
county in which the applicant agency is located will be less fragmented
between jurisdictions, as compared to before January 1, 1994, with
regard to the administration of the provisions specified in subdivision (c)
of Section 25404.

(d) (1) The secretary shall not certify an applicant agency that
proposes to allow participating agencies to implement certain elements
of the unified program unless the secretary makes all of the following
findings:

(A) The applicant agency has adequate authority, and has in place
adequate systems, protocols, and agreements, to ensure that the actions
of the other agencies proposed to implement certain elements of the
unified program are fully coordinated and consistent with each other and
with those of the applicant agency, and to ensure full compliance with
the regulations implementing the unified program adopted by the
secretary pursuant to this chapter.

(B) An agreement between the applicant and other agencies proposed
to implement any elements of the unified program contains procedures
for removing any agencies proposed and engaged to implement any
element of the unified program. The procedures in the agreement shall
include, at a minimum, provisions for providing notice, stating causes,
taking public comment, making appeals, and resolving disputes.

(C) The other agencies proposed to implement certain elements of the
unified program have the capability and resources to implement those
elements, taking into account the factors designated in subdivision (b).

(D) All other agencies proposed to implement certain elements of the
unified shall maintain an agreement with the applicant agency that
ensures that the requirements of Section 25404.2 will be fully
implemented.

(E) If the applicant agency proposes that any agency other than itself
will be responsible for implementing aspects of the single fee system
imposed pursuant to Section 25404.5, the applicant agency maintains an
agreement with that agency that ensures that the fee system is
implemented in a fully consistent and coordinated manner, and that
ensures that each participating agency receives the amount that it
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determines to constitute its necessary and reasonable costs of
implementing the element or elements of the unified program that it is
responsible for implementing.

(2) After the secretary has certified an applicant agency pursuant to
this subdivision, that agency shall obtain the approval of the secretary
before removing and replacing a participating agency that is
implementing an element of the unified program.

(3) Any state agency, including, but not limited to, the State
Department of Health Services, acting as a participating agency, may
contract with a unified program agency to implement or enforce the
unified program.

(e) Until acity’s or county’s application for certification to implement
the unified program is acted upon by the secretary, the roles,
responsibilities, and authority for implementing the programs identified
in subdivision (c) of Section 25404 that existed in that city or county
pursuant to statutory authorization as of December 31, 1993, shall
remain in effect.

(f) (1) Except as provided in subparagraph (C) of paragraph (2) or in
Section 25404.8, if no local agency has been certified by January 1,
1997, to implement the unified program within a city, the secretary shall
designate either the county in which the city is located or another agency
pursuant to subparagraph (A) of paragraph (2) as the unified program
agency.

(2) (A) Except as provided in subparagraph (C), if no local agency
has been certified by January 1, 2001, to implement the unified program
within the unincorporated or an incorporated area of a county, the
secretary shall determine how the unified program shall be implemented
in the unincorporated area of the county, and in any city in which there
is no agency certified to implement the unified program. In such an
instance, the secretary shall work in consultation with the county and
cities to determine which state or local agency or combination of state
and local agencies should implement the unified program, and shall
determine which state or local agency shall be designated as the certified
unified program agency.

(B) The secretary shall determine the method by which the unified
program shall be implemented throughout the county and may select any
combination of the following implementation methods:

(i) The certification of a state or local agency as a certified unified
program agency.

(i) The certification of an agency from another county as the certified
unified program agency.

(iii) The certification of a joint powers agency as the certified unified
program agency.
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(C) Notwithstanding paragraph (1) and subparagraphs (A) and (B),
if the Cities of Sunnyvale, Anaheim, and Santa Ana prevail in litigation
filed in 1997 against the secretary, and, to the extent the secretary
determines that these three cities meet the requirements for certification,
the secretary may certify these cities as certified unified program
agencies.

(g) (1) If a certified unified program agency wishes to withdraw from
its obligations to implement the unified program and is a city or a joint
powers agency implementing the unified program within a city, the
agency may withdraw after providing 180 days’ notice to the secretary
and to the county within which the city is located, or to the joint powers
agency with which the county has an agreement to implement the unified
program.

(2) Whenever a certified unified program agency withdraws from its
obligations to implement the unified program, or the secretary
withdraws an agency’s certification pursuant to Section 25404.4, the
successor certified unified program agency shall be determined in
accordance with subdivision (f).

SEC. 6. Section 25501.4 of the Health and Safety Code is amended
to read:

25501.4. Notwithstanding subdivision (d) of Section 25501,
“business’ also includes all of the following:

(a) The federal government, to the extent authorized by federal law.

(b) Any agency, department, office, board, commission, or bureau of
state government, including, but not limited to, the campuses of the
California Community Colleges, the California State University, and the
University of California.

(c) Any agency, department, office, board, commission, or bureau of
a city, county or district.

SEC. 7. Section 25532 of the Health and Safety Code is amended
to read:

25532. Unless the context indicates otherwise, the following
definitions govern the construction of this article:

(a) “Accidental release” means an unanticipated emission of a
regulated substance or other extremely hazardous substance into the
ambient air from a stationary source.

(b) “Administering agency’” means the local agency authorized,
pursuant to Section 25502, to implement and enforce this article.

(c) “Covered process” means a process that has a regulated substance
present in more than a threshold quantity.

(d) “Modified stationary source’” means an addition or change to a
stationary source that qualifies as a ‘“major change,” as defined in
Subpart A (commencing with Section 68.1) of Part 68 of Subchapter C
of Chapter I of Title 40 of the Code of Federal Regulations. ‘“Modified
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stationary source’’ does not include an increase in production up to the
source’s existing operational capacity or an increase in production level,
up to the production levels authorized in a permit granted pursuant to
Section 42300.

(e) “Process” means any activity involving a regulated substance,
including any use, storage, manufacturing, handling, or onsite
movement of the regulated substance or any combination of these
activities. For the purposes of this definition, any group of vessels that
are interconnected, or separate vessels that are located so that a regulated
substance could be involved in a potential release, shall be considered
a single process.

(f) “Qualified person” means a person who is qualified to attest, at
a minimum, to the completeness of an RMP.

(g) “Regulated substance” means any substance that is either of the
following:

(1) A regulated substance listed in Section 68.130 of Title 40 of the
Code of Federal Regulations pursuant to paragraph (3) of subsection (r)
of Section 112 of the Clean Air Act (42 U.S.C. Sec. 7412(r)(3)).

(2) (A) An extremely hazardous substance listed in Appendix A of
Part 355 (commencing with Section 355.10) of Subchapter J of Chapter
I of Title 40 of the Code of Federal Regulations that is any of the
following:

(i) A gas at standard temperature and pressure.

(i) A liquid with a vapor pressure at standard temperature and
pressure equal to or greater than 10 millimeters mercury.

(iii) A solid that is one of the following:

(I) In solution or in molten form.

(I) In powder form with a particle size less than 100 microns.

(III) Reactive with a National Fire Protection Association rating of 2,
3,or4.

(iv) A substance that the office determines may pose a regulated
substances accident risk pursuant to subclause (II) of clause (i) of
subparagraph (B) or pursuant to Section 25543.3.

(B) (i) On or before June 30, 1997, the office shall, in consultation
with the Office of Environmental Health Hazard Assessment, determine
which of the extremely hazardous substances listed in Appendix A of
Part 355 (commencing with Section 355.10) of Subchapter J of Chapter
I of Title 40 of the Code of Federal Regulations do either of the
following:

(I) Meet one or more of the criteria specified in clauses (i), (ii), or (iii)
of subparagraph (A).

(IT) May pose a regulated substances accident risk, in consideration
of the factors specified in subdivision (g) of Section 25543.1, and,
therefore, should remain on the list of regulated substances until
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completion of the review conducted pursuant to subdivision (a) of
Section 25543.3.

(i) The office shall adopt, by regulation, a list of the extremely
hazardous substances identified pursuant to clause (i). Extremely
hazardous substances placed on the list are regulated substances for the
purposes of this article. Until the list is adopted, the administering
agency shall determine which extremely hazardous substances should
remain on the list of regulated substances pursuant to the standards
specified in clause (i).

(h) “Regulated substances accident risk’” means a potential for the
accidental release of a regulated substance into the environment that
could produce a significant likelihood that persons exposed may suffer
acute health effects resulting in significant injury or death.

(1) “RMP” means the risk management plan required under Part 68
(commencing with Section 68.1) of Subchapter C of Chapter I of Title
40 of the Code of Federal Regulations and by this article.

(j) “State threshold quantity” means the quantity of a regulated
substance described in subparagraph (A) of paragraph (2) of subdivision
(g), as adopted by the office pursuant to Section 25543.1 or 25543.3.
Until the office adopts a state threshold quantity for a regulated
substance, the state threshold quantity shall be the threshold planning
quantity for the regulated substance specified in Appendix A of Part 355
(commencing with Section 355.10) of Subchapter J of Chapter I of Title
40 of the Code of Federal Regulations.

(k) “Stationary source’” means any stationary source, as defined in
Section 68.3 of Title 40 of the Code of Federal Regulations.

() “Threshold quantity’”” means the quantity of a regulated substance
that is determined to be present at a stationary source in the manner
specified in Section 68.115 of Title 40 of the Code of Federal
Regulations and that is the lesser of either of the following:

(1) The threshold quantity for the regulated substance specified in
Section 68.130 of Title 40 of the Code of Federal Regulations.

(2) The state threshold quantity.

(m) “Person” means an individual, trust, firm, joint stock company,
business concern, partnership, limited liability company, association, or
corporation, including, but not limited to, a government corporation.
“Person” also includes any city, county, city and county, district,
commission, the state or any department, agency or political subdivision
thereof, any interstate body, and the federal government or any
department or agency thereof to the extent permitted by law.

SEC. 8. Section 25540 of the Health and Safety Code is amended
to read:

25540. (a) Any person or stationary source that violates this article
shall be civilly liable to the administering agency in an amount of not
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more than two thousand dollars ($2,000) for each day in which the
violation occurs. If the violation results in, or significantly contributes
to, an emergency, including a fire, the person or stationary source shall
also be assessed the full cost of the county or city emergency response,
as well as the cost of cleaning up and disposing of the hazardous
materials. When an administering agency issues an enforcement order
or assesses an administrative penalty, or both, for a violation of this
chapter, the administering agency shall utilize the administrative
enforcement procedures specified in Sections 25404.1.1 and 25404.1.2.

(b) Any person or stationary source that knowingly violates this
article after reasonable notice of the violation shall be civilly liable to the
administering agency in an amount not to exceed twenty-five thousand
dollars ($25,000) for each day in which the violation occurs and upon
conviction, may be punished by imprisonment in the county jail for not
more than one year. If the violation results in, or significantly contributes
to, an emergency, including a fire, the person or stationary source shall
also be assessed the full cost of the county or city emergency response,
as well as the cost of cleaning up and disposing of any hazardous
materials.

SEC. 9. Sections 1.5 and 2.5 of this bill incorporate amendments to
Section 25404 of the Health and Safety Code proposed by both this bill
and AB 826. Sections 1.5 and 2.5 shall only become operative if (1) both
bills are enacted and become effective on or before January 1, 2004, (2)
each bill amends Section 25404 of the Health and Safety Code, and (3)
this bill is enacted after AB 826, in which case Sections 1 and 2 of this
bill shall not become operative.

SEC. 10. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction, eliminates
a crime or infraction, or changes the penalty for a crime or infraction,
within the meaning of Section 17556 of the Government Code, or
changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution or because a local agency
or school district has the authority to levy service charges, fees, or
assessments sufficient to pay for the program or level of service
mandated by this act, within the meaning of Section 17556 of the
Government Code.
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CHAPTER 697

An act to amend Sections 8102, 8103, 8104, and 13563 of, and to add
and repeal Section 6487.06 of, the Revenue and Taxation Code, relating
to taxation.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 6487.06 is added to the Revenue and Taxation
Code, to read:

6487.06. (a) Notwithstanding Section 6487, the period during
which a deficiency determination may be mailed to a qualifying
purchaser is limited to the three-year period beginning after the last day
of the calendar month following the quarterly period for which the
amount is proposed to be determined.

(b) For purposes of this section, a “qualifying purchaser™ is a person
that voluntarily files an Individual Use Tax Return for tangible personal
property that is purchased from a retailer outside of this state for storage,
use, or other consumption in this state, and that meets all of the following
conditions:

(1) The purchaser resides or is located within this state and has not
previously done either of the following:

(A) Registered with the State Board of Equalization.

(B) Filed an Individual Use Tax Return with the State Board of
Equalization.

(2) The purchaser is not engaged in business in this state as a retailer,
as defined in Section 6015.

(3) The purchaser has not been contacted by the State Board of
Equalization regarding failure to report the use tax imposed by Section
6202.

(4) The State Board of Equalization has made a determination that the
purchaser’s failure to file an Individual Use Tax Return or to otherwise
report, or pay the use tax imposed by Section 6202 was due to reasonable
cause and was not caused by reason of negligence, intentional disregard
of the law, or by an intent to evade the taxes imposed by this part.

(c) If the State Board of Equalization makes a determination that the
purchaser’s failure to timely report or remit the taxes imposed by this
part is due to reasonable cause or due to circumstances beyond the
purchaser’s control, the purchaser may be relieved of any penalties
imposed by this part. Any purchaser seeking relief from penalties
imposed by this part shall file a statement, signed under penalty of
perjury, setting forth the facts that form the basis for the claim for relief.
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(d) This section shall not apply to purchases of vehicles, vessels, or
aircraft as defined in Article 1 (commencing with Section 6271) of
Chapter 3.5 of this part.

(e) The State Board of Equalization shall submit to the Legislature
before January 1, 2005, a report that includes the following information:

(1) The number of qualifying purchasers who received the benefits
afforded by this section.

(2) The amount of use tax revenue received by the state from the
qualifying purchasers described in paragraph (1).

(3) Recommendations for modifying, eliminating, or continuing the
operation of, any or all of the provisions of this section.

(f) This section shall remain in effect only until January 1, 2006, and
as of that date is repealed.

SEC. 2. Section 8102 of the Revenue and Taxation Code is amended
to read:

8102. (a) The claimant of a refund shall present to the Controller a
claim supported by the original invoice showing the purchase or other
evidence of each purchase that is satisfactory to the Controller. The claim
shall state the total amount of the fuel purchased by the claimant and the
manner and the equipment in which the claimant has used the fuel. The
claim shall state the total amount of motor vehicle fuel covered by the
claim and if the motor vehicle fuel was exported, a statement that the
claimant has proof of exportation. The claim shall state that the amounts
claimed have not been previously refunded to the claimant and that there
are no other claims outstanding for the amounts included in the current
claim for refund. The claim shall not be under oath but shall contain, or
be accompanied by, a written declaration that it is made under the
penalties of perjury. If no original invoice was created, electronic
invoicing shall be accepted as reflected by a computerized facsimile
when accompanied by an original copy of the bill of lading or fuel
manifest that can be directly tied to the electronic invoice.

(b) Each claim for refund under this section shall be made on a form
prescribed by the Controller and shall be filed for a calendar year, except
for claims relating to exportation of fuel. If, at the close of any of the first
three quarters of the calendar year, more than seven hundred fifty dollars
($750) is refundable under this section with respect to any motor vehicle
fuel used, sold, or exported during that quarter or any prior quarter during
the calendar year, and for which no other claim has been filed, a claim
may be filed for the quarterly period. To facilitate the administration of
this section, the Controller may require the filing of claims for refund for
other than yearly periods. Export claims may be filed at any time.

SEC. 3. Section 8103 of the Revenue and Taxation Code is amended
to read:
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8103. The Controller, upon the presentation of the properly
completed claim and the invoice or other evidence of each purchase that
is satisfactory to the Controller, shall cause to be paid to the claimant
from the taxes collected under this part an amount equal to the taxes
collected on the motor vehicle fuel in respect to which the refund is
claimed.

SEC. 4. Section 8104 of the Revenue and Taxation Code is amended
to read:

8104. In order to establish the validity of any claim the Controller
may, upon demand, examine the books and records of the claimant for
that purpose. The failure of the claimant to accede to that demand
constitutes a waiver of all right to the refund claimed on account of the
transactions questioned. The examination may be made either through
employees of the office of the Controller or of the office of the board.
Supporting evidence of all purchases included in a claim for refund shall
be maintained by the claimant for inspection by the Controller or the
office of the board for four years after the date of refund.

SEC. 5. Section 13563 of the Revenue and Taxation Code is
amended to read:

13563. (a) For purposes of determining interest on overpayments
for periods beginning before July 1, 2002, interest shall be allowed and
paid upon any overpayment of tax due under this part in the same manner
as provided in Sections 6621(a)(1) and 6622 of the Internal Revenue
Code.

(b) For purposes of determining interest on overpayments for periods
beginning on or after July 1, 2002, interest shall be allowed and paid
upon any overpayment of tax due under this part at the lesser of the
following:

(1) Five percent.

(2) The bond equivalent rate of 13-week United States Treasury bills,
determined as follows:

(A) The bond equivalent rate of 13-week United States Treasury bills
established at the first auction held during the month of January shall be
utilized for determining the appropriate rate for the following July 1 to
December 31, inclusive.

(B) The bond equivalent rate of 13-week United States Treasury bills
established at the first auction held during the month of July shall be
utilized for determining the appropriate rate for the following January 1
to June 30, inclusive.

(c) For purposes of subdivision (b), in computing the amount of any
interest required to be paid by the state, that interest shall be computed
as simple interest, not compound interest. That interest shall be allowed
from the date on which payment would have become delinquent, if not
paid, or the date of actual payment, whichever is later in time, to the date
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preceding the date of the refund warrant by not more than 30 days, the
date to be determined by the Controller.

CHAPTER 698

An act relating to state government.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. The provisions of Section 2.00 of the Budget Act of
2002 (Chapter 379 of the Statutes of 2002) that apply to the items of the
Budget Act that are augmented by appropriations made pursuant to the
following provisions, are also applicable to those augmentations:

(a) Sections 3 to 5, inclusive, of Chapter 727 of the Statutes of 2002.

(b) Section 7 of Chapter 983 of the Statutes of 2002.

(c) Section 2 of Chapter 984 of the Statutes of 2002.

(d) Sections 2 and 4 of Chapter 1126 of the Statutes of 2002, and
Sections 21 and 24 of Chapter 1127 of the Statutes of 2002.

CHAPTER 699

An act to amend Sections 10430, 10515, 10518, and 10526 of, to add
Article 2.5 (commencing with Section 10510.4) to Chapter 2.1 of, and
to add Article 7.8 (commencing with Section 10830) to Chapter 2.5 of,
Part 2 of Division 2 of, the Public Contract Code, relating to public
contracts.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 10430 of the Public Contract Code, as
amended by Section 1 of Chapter 1122 of the Statutes of 2002, is
amended to read:

10430. This chapter does not apply to any of the following:

(a) The Regents of the University of California and the Trustees of the
California State University, except that Article 9 (commencing with
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Section 10420) shall apply to the Trustees of the California State
University.

(b) (1) Transactions covered under Chapter 3 (commencing with
Section 12100), except that Sections 10365.5, 10410, and 10411 shall
apply to all transactions under that chapter.

(2) Notwithstanding paragraph (1), Section 10365.5 shall not apply
to incidental advice or suggestions made outside of the scope of a
consulting services contract.

(c) Except as otherwise provided in this chapter, any entity exempted
from Section 10295. However, the Board of Governors of the California
Community Colleges shall be governed by this chapter, except as
provided in Sections 10295, 10335, and 10389.

(d) Transactions covered under Chapter 10 (commencing with
Section 4525) of Division 5 of Title 1 of the Government Code.

(e) Except as provided for in subdivision (c), members of boards or
commissions who receive no payment other than payment for each
meeting of the board or commission, payment for preparatory time, and
payment for per diem.

(f) The emergency purchase of protective vests for correctional peace
officers whose duties require routine contact with state prison inmates.
This subdivision shall remain operative only until January 1, 1987.

(g) Spouses of state officers or employees and individuals and entities
that employ spouses of state officers and employees, that are vendored
to provide services to regional center clients pursuant to Section 4648
of the Welfare and Institutions Code if the vendor of services, in that
capacity, does not receive any material financial benefit, distinguishable
from the benefit to the public generally, from any governmental decision
made by the state officer or employee.

SEC. 2. Article 2.5 (commencing with Section 10510.4) is added to
Chapter 2.1 of Part 2 of Division 2 of the Public Contract Code, to read:

Article 2.5. Contracts with Private Architects, Engineering,
Environmental, Land Surveying, and Construction Project
Management Firms

10510.4. For purposes of this article, the following definitions
apply:

(a) “Firm” means any individual, firm, partnership, corporation,
association, or other legal entity permitted by law to practice the
profession of architecture, landscape architecture, engineering,
environmental services, land surveying, or construction project
management.

(b) ““Architectural, landscape architectural, engineering,
environmental, and land surveying services’’ include those professional
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services of an architectural, landscape architectural, engineering,
environmental, or land surveying nature as well as incidental services
that members of these professions and their employees may logically or
justifiably perform.

(c) “Construction project management’” means those services
provided by a licensed architect, registered engineer, or licensed general
contractor that meet the requirements of Section 10510.9 for
management and supervision of work performed on university
construction projects.

(d) “Environmental services” means those services performed in
connection with project development and permit processing in order to
comply with federal and state environmental laws. ‘“‘Environmental
services” also includes the processing and awarding of claims pursuant
to Chapter 6.75 (commencing with Section 25299.10) of Division 20 of
the Health and Safety Code.

(e) “Real property development services” means those services
undertaken by a real estate developer in connection with the
development of a developer-owned project on land owned or controlled
by the university, including, but not limited to, environmental analysis,
landscape planning, site design, market and financial feasibility, and
other incidental services that a real estate developer may perform for the
project.

10510.5. (a) Selection by the University of California for
professional services of private architectural, landscape architectural,
engineering, environmental, land surveying, real property development
services, or construction project management firms shall be on the basis
of demonstrated competence and on the professional qualifications
necessary for the satisfactory performance of the services required. In
order to implement this method of selection, the university shall adopt
procedures that assure that these services are engaged on the basis of
demonstrated competence and qualifications for the types of services to
be performed and at fair and reasonable prices to the university.
Furthermore, these procedures shall assure maximum participation of
small business firms, as defined by the Director of General Services
pursuant to Section 14837 of the Government Code.

(b) These procedures shall specifically prohibit practices that might
result in unlawful activity including, but not limited to, rebates,
kickbacks, or other unlawful consideration, and shall specifically
prohibit university employees from participating in the selection process
when those employees have a relationship with a person or business
entity seeking a contract under this section.

10510.6. (a) The University of California shall follow this section
in negotiating fees and executing a contract for professional consulting
services of a private architectural, landscape architectural, engineering,
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land surveying, environmental, real property development services, or
construction project management firm.

(b) After providing notification to the successful firm of its selection,
the university shall provide written instructions for the negotiations that
are to follow. These instructions shall provide the private consulting firm
with necessary information that shall allow the negotiations to proceed
in an orderly fashion. Negotiations shall begin within 14 days after the
successful firm has been notified of its selection or upon receipt of the
cost proposal. The contractor should be notified if additional time is
necessary to begin negotiations.

(c) Upon the completion of negotiations, the university and the
private firm shall proceed to execute a contract that the university shall
complete within 45 days. The contractor should be notified if additional
time is necessary to complete the contract. The university and private
firm shall work together to ensure the successful delivery of the
requested services in a timely fashion.

(d) In the event an impasse is reached in negotiations, the university
may terminate negotiations and enter into negotiations with the next
qualified firm, in the same manner as prescribed in Section 10510.8 with
respect to management services contracts.

10510.7. (a) In the procurement of architectural, landscape
architectural, engineering, environmental, land surveying, real property
development services, and construction project management services,
the university shall encourage firms engaged in the lawful practice of
their profession to submit annually a statement of qualifications and
performance data.

(b) (1) Statewide announcement of all projects requiring
architectural, landscape architectural, engineering, environmental, land
surveying, real property development services, or construction project
management services shall be made by the university through
advertisements placed in the California State Contracts Register and in
publications of the respective professional societies and organizations of
persons that perform those services. Alternatively, the university may
develop policies to provide for electronic statewide notice of the
required announcements to ensure notification through, at a minimum,
appropriate professional societies and organizations and the California
State Contracts Register, to those persons that perform the services
sought to be procured.

(2) The university, for each proposed project, shall evaluate current
statements of qualifications and performance data on file with the
university, together with those that may be submitted by other firms
regarding the proposed project.

(3) (A) The university, for each proposed project, shall conduct
discussions with no less than three firms regarding anticipated concepts
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and the relative utility of alternative methods of approach for furnishing
the required services.

(B) The university shall select, from the firms with which it
conducted discussions in order of preference, based upon criteria
established and published by the university, no less than three of the
firms deemed to be the most highly qualified to provide the services
required.

(C) If a project announcement results in submissions from fewer than
three qualified firms, the university may then select from the available
qualified firms and shall document its efforts to receive submissions
from additional firms.

(D) These procedures shall specifically prohibit practices that might
result in unlawful activity including, but not limited to, rebates,
kickbacks, or other unlawful consideration, and shall specifically
prohibit university employees from participating in the selection process
when those employees have a relationship with a person or business
entity seeking a contract under this section.

(4) This subdivision does not apply to a contract for the services
described in Section 10510.4 with a total contract cost of one hundred
thousand dollars ($100,000) or less, provided that the type of project for
which the contract is awarded is identified by the university in an annual
announcement, made in accordance with the provisions of paragraph (1),
that identifies the project needs of the university that are projected to
have a total contract price of one hundred thousand dollars ($100,000)
or less.

10510.8. (a) The university shall negotiate a contract with the best
qualified firm for architectural, landscape architectural, engineering,
environmental, land surveying, real property development services, and
construction project management services at compensation that the
university determines is fair and reasonable to the University of
California.

(b) Should the university be unable to negotiate a satisfactory
contract with the firm considered to be the most qualified, at a price the
university determines to be fair and reasonable to the University of
California, negotiations with that firm shall be formally terminated. The
university shall then undertake negotiations with the second most
qualified firm. Failing accord with the second most qualified firm, the
university shall terminate negotiations. The university shall then
undertake negotiations with the third most qualified firm.

(c) Should the university be unable to negotiate a satisfactory contract
with any of the selected firms, the university shall select additional firms
in order of their competence and qualification and continue negotiations
in accordance with this article until an agreement is reached.
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10510.9.  Any individual or firm proposing to provide construction
project management services pursuant to this article shall provide
evidence that the individual or firm and its personnel carrying out onsite
responsibilities have expertise and experience in construction project
design review and evaluation, construction mobilization and
supervision, bid evaluation, project scheduling, cost-benefit analysis,
claims review and negotiation, and general management and
administration of a construction project.

SEC. 3. Section 10515 of the Public Contract Code is amended to
read:

10515. (a) No person, firm, or subsidiary thereof who has been
awarded a consulting services contract may submit a bid for, nor be
awarded a contract on or after July 1, 2003, for the provision of services,
procurement of goods or supplies, or any other related action that is
required, suggested, or otherwise deemed appropriate in the end product
of the consulting services contract.

(b) Subdivision (a) does not apply to either of the following:

(1) Any person, firm, or subsidiary thereof who is awarded a
subcontract of a consulting services contract that amounts to no more
than 10 percent of the total monetary value of the consulting services
contract.

(2) Consulting services contracts that comply with Article 2.5
(commencing with Section 10510.4).

(c) (1) Subdivision (a) does not apply to any person, firm, or
subsidiary awarded a consulting services contract by a University of
California medical center when the provision of service, procurement of
goods or supplies, or any other related action required, suggested, or
otherwise deemed appropriate in the end product of the consulting
services contract, is necessary to avoid a competitive disadvantage in the
hospital industry, improve patient care, protect the privacy of patient
information, or avoid significant delay and additional expense.

(2) The University of California shall report within 30 days on any
exemption granted under paragraph (1) to the Joint Legislative Budget
Committee and the Department of Finance. The report shall include a
description of the circumstances that warranted the exemption, the
effects of the exemption on patient care or patient privacy, and a
calculation of the projected costs savings to the institution as a result of
the exemption.

SEC. 4. Section 10518 of the Public Contract Code is amended to
read:

10518. (a) Except as otherwise provided in subdivision (b), each
contractor who enters into a contract with a University of California
campus for ten thousand dollars ($10,000) or more shall be assigned an
identification number by the chancellor of that university campus. Each
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contractor who has been assigned a number shall list it on each contract
the contractor enters into with the university campus, regardless of the
amount of the contract. In the case of a corporation or firm, the
chancellor’s assigned number shall be used exclusively on each contract
with that particular chancellor’s campus. The assigned number shall
remain unchanged regardless of future name changes.

(b) If the identification numbers cannot be tracked centrally by the
Regents of the University of California, then the regents, and not the
chancellors, shall assign the identification numbers.

SEC. 5. Section 10526 is added to the Public Contract Code, to read:

10526. Sections 10522, 10523, 10524, and 10525 of this article do
not apply to violations of Article 2.5 (commencing with Section
10510.4) of this chapter.

SEC. 6. Article 7.8 (commencing with Section 10830) is added to
Chapter 2.5 of Part 2 of Division 2 of the Public Contract Code, to read:

Article 7.8. Conflict of Interest

10830. (a) No person, firm, or subsidiary thereof who has been
awarded a consulting services contract may submit a bid or be awarded
a contract on or after July 1, 2003, for the provision of services, the
procurement of goods or supplies, or any other related action that is
required, suggested, or otherwise deemed appropriate in the end product
of the consulting services contract.

(b) This section does not apply to any person, firm, or subsidiary
thereof who is awarded a subcontract of a consulting services contract
that amounts to no more than 10 percent of the total monetary value of
the consulting services contract.

(c) This section does not apply to consulting services contracts
subject to Chapter 10 (commencing with Section 4525) of Division 5 of
Title 1 of the Government Code.

10831. No officer or employee of the California State University
shall engage in any employment, activity, or enterprise for which the
officer or employee receives compensation or in which the officer or
employee has a financial interest if that employment, activity, or
enterprise is sponsored or funded, or sponsored and funded, by any
California State University department through or by a California State
University contract unless the employment, activity, or enterprise is
within the course and scope of the officer’s or employee’s regular
California State University employment. No officer or employee in the
California State University shall contract on his or her own individual
behalf as an independent contractor with any California State University
department to provide services or goods. This section shall not apply to
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officers or employees of the California State University with teaching or
research responsibilities.

10832. (a) No retired, dismissed, separated, or formerly employed
person of the California State University employed with the California
State University or otherwise appointed to serve in the California State
University may enter into a contract in which he or she engaged in any
of the negotiations, transactions, planning, arrangements, or any part of
the decisionmaking process relevant to the contract while employed in
any capacity by any California State University department. The
prohibition of this subdivision shall apply to a person only during the
two-year period beginning on the date the person left California State
University employment.

(b) For a period of 12 months following the date of his or her
retirement, dismissal, or separation from the California State University,
no person employed in the California State University or otherwise
appointed to serve in the California State University may enter into a
contract with any California State University department, if he or she
was employed by that department in a policymaking position in the same
general subject area as the proposed contract within the 12-month period
prior to his or her retirement, dismissal, or separation. The prohibition
of this subdivision shall not apply to a contract requiring the person’s
services as an expert witness in a civil case or to a contract for the
continuation of an attorney’s services on a matter he or she was involved
with prior to leaving the California State University.

(c) This section does not prohibit the rehire or reappointment of
California State University employees after retirement, consistent with
California State University administrative policies, nor does it apply to
inventors and authors of intellectual property licensed under technology
transfer agreements.

10833. (a) Except as otherwise provided in subdivision (b), each
contractor who enters into a contract with a California State University
campus for ten thousand dollars ($10,000) or more shall be assigned an
identification number by the president of that California State University
campus. Each contractor who has been assigned a number shall list it on
each contract the contractor enters into with the California State
University campus, regardless of the amount of the contract. In the case
of a corporation or firm, the president’s assigned number shall be used
exclusively on each contract with that president’s campus. The assigned
number shall remain unchanged regardless of future name changes.

(b) If the identification numbers cannot be tracked centrally by the
Trustees of the California State University, then the trustees, and not the
presidents, shall assign the identification numbers.
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CHAPTER 700

An act to add Section 1376 to the Penal Code, relating to the death
penalty.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 1376 is added to the Penal Code, to read:

1376. (a) As used in this section, ‘““mentally retarded” means the
condition of significantly subaverage general intellectual functioning
existing concurrently with deficits in adaptive behavior and manifested
before the age of 18.

(b) (1) In any case in which the prosecution seeks the death penalty,
the defendant may, at a reasonable time prior to the commencement of
trial, apply for an order directing that a mental retardation hearing be
conducted. Upon the submission of a declaration by a qualified expert
stating his or her opinion that the defendant is mentally retarded, the
court shall order a hearing to determine whether the defendant is
mentally retarded. At the request of the defendant, the court shall
conduct the hearing without a jury prior to the commencement of the
trial. The defendant’s request for a court hearing prior to trial shall
constitute a waiver of a jury hearing on the issue of mental retardation.
If the defendant does not request a court hearing, the court shall order a
jury hearing to determine if the defendant is mentally retarded. The jury
hearing on mental retardation shall occur at the conclusion of the phase
of the trial in which the jury has found the defendant guilty with a finding
that one or more of the special circumstances enumerated in Section
190.2 are true. Except as provided in paragraph (3), the same jury shall
make a finding that the defendant is mentally retarded, or that the
defendant is not mentally retarded.

(2) For the purposes of the procedures set forth in this section, the
court or jury shall decide only the question of the defendant’s mental
retardation. The defendant shall present evidence in support of the claim
that he or she is mentally retarded. The prosecution shall present its case
regarding the issue of whether the defendant is mentally retarded. Each
party may offer rebuttal evidence. The court, for good cause in
furtherance of justice, may permit either party to reopen its case to
present evidence in support of or opposition to the claim of retardation.
Nothing in this section shall prohibit the court from making orders
reasonably necessary to ensure the production of evidence sufficient to
determine whether or not the defendant is mentally retarded, including,
but not limited to, the appointment of, and examination of the defendant
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by, qualified experts. No statement made by the defendant during an
examination ordered by the court shall be admissible in the trial on the
defendant’s guilt.

(3) At the close of evidence, the prosecution shall make its final
argument, and the defendant shall conclude with his or her final
argument. The burden of proof shall be on the defense to prove by a
preponderance of the evidence that the defendant is mentally retarded.
The jury shall return a verdict that either the defendant is mentally
retarded or the defendant is not mentally retarded. The verdict of the jury
shall be unanimous. In any case in which the jury has been unable to
reach a unanimous verdict that the defendant is mentally retarded, and
does not reach a unanimous verdict that the defendant is not mentally
retarded, the court shall dismiss the jury and order a new jury impaneled
to try the issue of mental retardation. The issue of guilt shall not be tried
by the new jury.

(c) In the event the hearing is conducted before the court prior to the
commencement of the trial, the following shall apply:

(1) If the court finds that the defendant is mentally retarded, the court
shall preclude the death penalty and the criminal trial thereafter shall
proceed as in any other case in which a sentence of death is not sought
by the prosecution. If the defendant is found guilty of murder in the first
degree, with a finding that one or more of the special circumstances
enumerated in Section 190.2 are true, the court shall sentence the
defendant to confinement in the state prison for life without the
possibility of parole. The jury shall not be informed of the prior
proceedings or the findings concerning the defendant’s claim of mental
retardation.

(2) If the court finds that the defendant is not mentally retarded, the
trial court shall proceed as in any other case in which a sentence of death
is sought by the prosecution. The jury shall not be informed of the prior
proceedings or the findings concerning the defendant’s claim of mental
retardation.

(d) In the event the hearing is conducted before the jury after the
defendant is found guilty with a finding that one or more of the special
circumstances enumerated in Section 190.2 are true, the following shall
apply:

(1) If the jury finds that the defendant is mentally retarded, the court
shall preclude the death penalty and shall sentence the defendant to
confinement in the state prison for life without the possibility of parole.

(2) If the jury finds that the defendant is not mentally retarded, the
trial shall proceed as in any other case in which a sentence of death is
sought by the prosecution.

(e) In any case in which the defendant has not requested a court
hearing as provided in subdivision (b), and has entered a plea of not
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guilty by reason of insanity under Sections 190.4 and 1026, the hearing
on mental retardation shall occur at the conclusion of the sanity trial if
the defendant is found sane.

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction, eliminates
a crime or infraction, or changes the penalty for a crime or infraction,
within the meaning of Section 17556 of the Government Code, or
changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

CHAPTER 701

An act to amend Section 1091 of the Government Code, relating to
public officers.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 1091 of the Government Code is amended to
read:

1091. (a) An officer shall not be deemed to be interested in a
contract entered into by a body or board of which the officer is a member
within the meaning of this article if the officer has only a remote interest
in the contract and if the fact of that interest is disclosed to the body or
board of which the officer is a member and noted in its official records,
and thereafter the body or board authorizes, approves, or ratifies the
contract in good faith by a vote of its membership sufficient for the
purpose without counting the vote or votes of the officer or member with
the remote interest.

(b) As used in this article, “‘remote interest” means any of the
following:

(1) That of an officer or employee of a nonprofit corporation, except
as provided in paragraph (8) of subdivision (a) of Section 1091.5.

(2) That of an employee or agent of the contracting party, if the
contracting party has 10 or more other employees and if the officer was
an employee or agent of that contracting party for at least three years
prior to the officer initially accepting his or her office and the officer
owns less than 3 percent of the shares of stock of the contracting party;
and the employee or agent is not an officer or director of the contracting
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party and did not directly participate in formulating the bid of the
contracting party.

For purposes of this paragraph, time of employment with the
contracting party by the officer shall be counted in computing the
three-year period specified in this paragraph even though the contracting
party has been converted from one form of business organization to a
different form of business organization within three years of the initial
taking of office by the officer. Time of employment in that case shall be
counted only if, after the transfer or change in organization, the real or
ultimate ownership of the contracting party is the same or substantially
similar to that which existed before the transfer or change in
organization. For purposes of this paragraph, stockholders,
bondholders, partners, or other persons holding an interest in the
contracting party are regarded as having the ‘“‘real or ultimate
ownership” of the contracting party.

(3) That of an employee or agent of the contracting party, if all of the
following conditions are met:

(A) The agency of which the person is an officer is a local public
agency located in a county with a population of less than 4,000,000.

(B) The contract is competitively bid and is not for personal services.

(C) The employee or agent is not in a primary management capacity
with the contracting party, is not an officer or director of the contracting
party, and holds no ownership interest in the contracting party.

(D) The contracting party has 10 or more other employees.

(E) The employee or agent did not directly participate in formulating
the bid of the contracting party.

(F) The contracting party is the lowest responsible bidder.

(4) That of a parent in the earnings of his or her minor child for
personal services.

(5) That of a landlord or tenant of the contracting party.

(6) That of an attorney of the contracting party or that of an owner,
officer, employee, or agent of a firm that renders, or has rendered, service
to the contracting party in the capacity of stockbroker, insurance agent,
insurance broker, real estate agent, or real estate broker, if these
individuals have not received and will not receive remuneration,
consideration, or a commission as a result of the contract and if these
individuals have an ownership interest of 10 percent or more in the law
practice or firm, stock brokerage firm, insurance firm, or real estate firm.

(7) That of a member of a nonprofit corporation formed under the
Food and Agricultural Code or a nonprofit corporation formed under the
Corporations Code for the sole purpose of engaging in the
merchandising of agricultural products or the supplying of water.
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(8) That of a supplier of goods or services when those goods or
services have been supplied to the contracting party by the officer for at
least five years prior to his or her election or appointment to office.

(9) That of a person subject to the provisions of Section 1090 in any
contract or agreement entered into pursuant to the provisions of the
California Land Conservation Act of 1965.

(10) Except as provided in subdivision (b) of Section 1091.5, that of
a director of or a person having an ownership interest of 10 percent or
more in a bank, bank holding company, or savings and loan association
with which a party to the contract has a relationship of borrower or
depositor, debtor or creditor.

(11) That of an engineer, geologist, or architect employed by a
consulting engineering or architectural firm. This paragraph applies only
to an employee of a consulting firm who does not serve in a primary
management capacity, and does not apply to an officer or director of a
consulting firm.

(12) That of an elected officer otherwise subject to Section 1090, in
any housing assistance payment contract entered into pursuant to
Section 8 of the United States Housing Act of 1937 (42 U.S.C. Sec.
1437f) as amended, provided that the housing assistance payment
contract was in existence before Section 1090 became applicable to the
officer and will be renewed or extended only as to the existing tenant,
or, in a jurisdiction in which the rental vacancy rate is less than 5 percent,
as to new tenants in a unit previously under a Section 8 contract. This
section applies to any person who became a public official on or after
November 1, 1986.

(13) That of a person receiving salary, per diem, or reimbursement for
expenses from a government entity.

(14) That of a person owning less than 3 percent of the shares of a
contracting party that is a for-profit corporation, provided that the
ownership of the shares derived from the person’s employment with that
corporation.

(c) This section is not applicable to any officer interested in a contract
who influences or attempts to influence another member of the body or
board of which he or she is a member to enter into the contract.

(d) The willful failure of an officer to disclose the fact of his or her
interest in a contract pursuant to this section is punishable as provided
in Section 1097. That violation does not void the contract unless the
contracting party had knowledge of the fact of the remote interest of the
officer at the time the contract was executed.
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CHAPTER 702

An act to add Chapter 1.5 (commencing with Section 6025) to Part 1
of Division 2 of the Revenue and Taxation Code, relating to taxation.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Chapter 1.5 (commencing with Section 6025) is added
to Part 1 of Division 2 of the Revenue and Taxation Code, to read:

CHAPTER 1.5. STREAMLINED SALES TAX PROJECT

6025. This chapter shall be known as and referred to as the
“Streamlined Sales Tax Project.”

6026. For purposes of this act:

(a) “Agreement” means the Streamlined Sales and Use Tax
Agreement.

(b) “Board” means the board of governance, as defined in this act,
or the board’s designee.

(c) “Certified automated system’ means software certified jointly by
the states that are signatories to the agreement to calculate the tax
imposed by each jurisdiction on a transaction, determine the amount of
tax to remit to the appropriate state, and maintain a record of the
transaction.

(d) “Certified service provider”” means an agent certified jointly by
the states that are signatories to the agreement to perform all of the
seller’s sales tax functions.

(e) “Person” means an individual, trust, estate, fiduciary,
partnership, limited liability company, limited liability partnership,
corporation, or any other legal entity.

(f) “Sales tax”” means the tax levied by Chapter 2 (commencing with
Section 6051) of Part 1 of Division 2 of the Revenue and Taxation Code.

(g) ““Purchaser” means a person to whom a sale of tangible personal
property is made or to whom a service is provided.

(h) “Seller” means any person making sales, leases, or rentals of
personal property of services.

(i) “Sourcing” means determining the tax situs of a transaction.

(j) ““State’’ means any state of the United States and the District of
Columbia.

(k) “Signatory state” means a state that has entered into the
agreement.
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() “Use tax”” means the tax levied by Chapter 3 (commencing with
Section 6201) of Part 1 of Division 2 of the Revenue and Taxation Code.

6027. (a) There is created in state government a Board of
Governance consisting of two Members of the Senate chosen by the
Senate Committee on Rules, one of whom shall belong to the majority
party and one of whom shall belong to the minority party, two Members
of the Assembly chosen by the Speaker of the Assembly, one of whom
shall belong to the majority party and one of whom shall belong to the
minority party, one member of the State Board of Equalization, one
member of the Franchise Tax Board, and one member of the Governor’s
Department of Finance.

(b) The board may represent this state in all meetings, limited only to
those states that are also authorized by statute to enter into the agreement.
The board shall vote on behalf of this state and shall represent the
position of this state in all matters relating to the adoption of or
amendments to the agreement.

(c) The board shall report quarterly to the Assembly and Senate
Revenue and Taxation Committees on the board’s progress in
negotiating the agreement and shall recommend to the committees the
state statutes required to be added, amended, or otherwise modified for
purposes of substantially complying with the agreement.

6028. The state’s decision to join the Streamlined Sales Tax Project
shall not invalidate, amend, or otherwise modify, in whole or in part, any
provision of the law of this state. Implementation of any provision of the
agreement in this state, whether adopted before, at, or after this state’s
adoption of the agreement, shall be exclusively done by a separate act
or acts of the Legislature.

6029. The board may not enter into the agreement unless the
agreement requires each state to abide by the following requirements:

(a) The agreement shall set restrictions to limit over time the number
of state rates.

(b) The agreement shall establish uniform standards for the
following:

(1) The sourcing of transactions to taxing jurisdictions.

(2) The administration of exempt sales.

(3) Sales and use tax returns and remittances.

(c) The agreement shall provide a central electronic registration
system that allows a seller to register to collect and remit sales and use
taxes for all signatory states.

(d) The agreement shall provide that registration with the central
registration system and the collection of sales and use taxes in the
signatory states does not by itself determine whether the seller has nexus
with a state for any tax.
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(e) The agreement shall provide for reduction of the burdens of
complying with local sales and use taxes through the following:

(1) Restricting variances between the state and local taxes bases.

(2) Requiring states to administer any sales and use taxes levied by
local jurisdictions within the state so that sellers collecting and remitting
these taxes will not have to register or file returns with, remit funds to,
or be subject to independent audits from local taxing jurisdictions.

(3) Restricting the frequency of changes in local sales and use tax
rates and setting effective dates for the application of local jurisdictional
boundary changes to local sales and use taxes.

(4) Providing notice of changes in local sales and use tax rates and of
changes in the boundaries of local taxing jurisdictions.

(f) The agreement shall outline any monetary allowances that are to
be provided by the states to sellers or certified service providers. The
agreement shall allow for a joint public and private sector study of the
compliance cost on sellers and certified service providers to collect sales
and use taxes or state and local governments under various levels of
complexity.

(g) The agreement shall require each state to certify compliance with
the terms of the agreement prior to joining and to maintain compliance,
under the laws of the member state, with all provisions of the agreement
while a member.

(h) The agreement shall require each state to adopt a uniform policy
for certified service providers that protects the privacy of consumers and
maintains the confidentiality of tax information.

(i) The agreement shall provide for the appointment of an advisory
council of private sector representatives and an advisory council of
nonmember state representatives to consult with in the administration of
the agreement.

6030. The agreement is an accord among individual cooperating
sovereigns in furtherance of their governmental functions. The
agreement provides a mechanism among the member states to establish
and maintain a cooperative, simplified system for the application and
administration of sales and use taxes under the duly adopted law of each
member state.

6031. (a) The agreement shall bind and inure only to the benefit of
this state and the other member states. No person, other than a member
state, is an intended beneficiary of the agreement. Any benefit to a person
other than a state is established by the law of this state and the other
member states and not by the terms of the agreement.

(b) Consistent with subdivision (a), no person shall have any cause
of action or defense under the agreement or by virtue of this state’s
decision to join the Streamlined Sales Tax Project. No person may
challenge, in any action brought under any provision of law, any action
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or inaction by any department, agency, or other instrumentality of this
state, or any political subdivision of this state on the ground that the
action or inaction is inconsistent with the agreement.

(c) No law of this state, or the application thereof, may be declared
invalid as to any person or circumstance on the ground that the provision
or application is inconsistent with the agreement.

CHAPTER 703

An act to amend Sections 415, 426, 3001, 3003, 3051, and 3066 of,
to add Section 3069.1 to, and to add Article 5 (commencing with Section
3070) to Chapter 6 of Division 2 of, the Vehicle Code, relating to
vehicles.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 415 of the Vehicle Code is amended to read:

415. (a) A “motor vehicle” is a vehicle that is self-propelled.

(b) “Motor vehicle” does not include a self-propelled wheelchair,
invalid tricycle, or motorized quadricycle, if operated by a person who,
by reason of physical disability, is otherwise unable to move about as a
pedestrian.

(c) For purposes of Chapter 6 (commencing with Section 3000) of
Division 2, “motor vehicle’ includes a recreational vehicle as that term
is defined in subdivision (a) of Section 18010 of the Health and Safety
Code, but does not include a truck camper.

SEC. 2. Section 426 of the Vehicle Code is amended to read:

426. “New motor vehicle dealer” is a dealer, as defined in Section
285, who, in addition to the requirements of that section, either acquires
for resale new and unregistered motor vehicles from manufacturers or
distributors of those motor vehicles or acquires for resale new and
unregistered off-highway motorcycles from manufacturers or
distributors of the vehicles. No distinction shall be made, nor any
different construction be given to the definition of ‘‘new motor vehicle
dealer” and ‘“‘dealer” except for the application of the provisions of
Chapter 6 (commencing with Section 3000) of Division 2 and Section
11704.5. Sections 3001 and 3003 do not, however, apply to a dealer who
deals exclusively in motorcycles or recreational vehicles, as defined in
subdivision (a) of Section 18010 of the Health and Safety Code.

SEC. 3. Section 3001 of the Vehicle Code is amended to read:
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3001. (a) Four of the appointive members of the board shall be new
motor vehicle dealers as defined in Section 426 who have engaged for
a period of not less than five years preceding their appointment in
activities regulated by Article 1 (commencing with Section 11700) of
Chapter 4 of Division 5. These members shall be appointed by the
Governor.

(b) Each of the five remaining appointive members shall be a public
member who is not a licentiate under Article 1 (commencing with
Section 11700) or 2 (commencing with Section 11800) of Chapter 4 of
Division 5 or an employee of such licentiate at the time of appointment
and one of these five appointive members shall have been admitted to
practice law in the state for at least 10 years immediately preceding his
or her appointment. One public member shall be appointed by the Senate
Committee on Rules, one by the Speaker of the Assembly, and three by
the Governor.

(c) Each member shall be of good moral character.

(d) This section does not apply to a dealer who deals exclusively in
motorcycles or recreational vehicles, as defined in subdivision (a) of
Section 18010 of the Health and Safety Code.

SEC. 4. Section 3003 of the Vehicle Code is amended to read:

3003. (a) Each appointive member of the board shall be appointed
for a term of four years and shall hold office until the appointment and
qualification of his or her successor or until one year has elapsed since
the expiration of the time for which he or she was appointed, whichever
occurs first.

(b) The terms of the members of the board first appointed shall expire
as follows: one public member and one new motor vehicle dealer
member, January 15, 1969; two public members and one new motor
vehicle dealer member, January 15, 1970; two public members and two
new motor vehicle dealer members, January 15, 1971. The terms shall
thereupon expire in the same relative order.

(c) Vacancies occurring shall be filled by appointment for the
unexpired term.

This section does not apply to a dealer who deals exclusively in
motorcycles or recreational vehicles, as defined in subdivision (a) of
Section 18010 of the Health and Safety Code.

SEC. 5. Section 3051 of the Vehicle Code is amended to read:

3051. This chapter does not apply to any person licensed as a
transporter under Article 1 (commencing with Section 11700) or as a
salesperson under Article 2 (commencing with Section 11800) of
Chapter 4 of Division 5, or to any licensee who is not a new motor
vehicle dealer, motor vehicle manufacturer, manufacturer branch, new
motor vehicle distributor, distributor branch, or representative. This
chapter does not apply to transactions involving ‘“‘mobilehomes,”” as
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defined in Section 18008 of the Health and Safety Code, “‘recreational
vehicles,” as defined in subdivision (b) of Section 18010 of the Health
and Safety Code, truck campers, ‘“‘commercial coaches,” as defined in
Section 18001.8 of the Health and Safety Code, or off-highway motor
vehicles subject to identification, as defined in Section 38012, except
off-highway motorcycles, as defined in Section 436, and all-terrain
vehicles, as defined in Section 111. Except as otherwise provided in this
chapter, this chapter applies to a new motor vehicle dealer, a dealer of
new recreational vehicles, as defined in subdivision (a) of Section 18010
of the Health and Safety Code, except a dealer who deals exclusively in
truck campers, a vehicle manufacturer as defined in Section 672, a
manufacturer branch as defined in Section 389, a distributor as defined
in Section 296, a distributor branch as defined in Section 297, a
representative as defined in Section 512, or an applicant therefor.

SEC. 6. Section 3066 of the Vehicle Code is amended to read:

3066. (a) Upon receiving a notice of protest pursuant to Section
3060, 3062, 3064, 3065, 3065.1, 3070, 3072, 3074, 3075, or 3076, the
board shall fix a time, which shall be within 60 days of the order, and
place of hearing, and shall send by registered mail a copy of the order to
the franchisor, the protesting franchisee, and all individuals and groups
that have requested notification by the board of protests and decisions
of the board. Except in any case involving a franchisee who deals
exclusively in motorcycles, the board or its secretary may, upon a
showing of good cause, accelerate or postpone the date initially
established for a hearing, but in no event shall the hearing be rescheduled
more than 90 days after the board’s initial order. For the purpose of
accelerating or postponing a hearing date, “good cause’ includes, but
is not limited to, the effects upon, and any irreparable harm to, the parties
or interested persons or groups if the request for a change in hearing date
is not granted. The board, or a hearing officer designated by the board,
shall hear and consider the oral and documented evidence introduced by
the parties and other interested individuals and groups, and the board
shall make its decision solely on the record so made. Chapter 4.5
(commencing with Section 11400) of Part 1 of Division 3 of Title 2 of
the Government Code and Sections 11507.3, 11507.6, 11507.7, 11511,
11513, 11514, 11515, and 11517 of the Government Code apply to these
proceedings.

(b) In any hearing on a protest filed pursuant to Section 3060, 3062,
3070, or 3072, the franchisor shall have the burden of proof to establish
that there is good cause to modify, replace, terminate, or refuse to
continue a franchise. The franchisee shall have the burden of proof to
establish that there is good cause not to enter into a franchise establishing
or relocating an additional motor vehicle dealership.
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(c) In any hearing on a protest alleging a violation of, or filed pursuant
to, Section 3064, 3065, 3065.1, 3074, 3075, or 3076, the franchisee shall
have the burden of proof, but the franchisor has the burden of proof to
establish that a franchisee acted with intent to defraud the franchisor
where that issue is material to a protest filed pursuant to Section 3065,
3065.1, 3075, or 3076.

(d) A member of the board who is a new motor vehicle dealer may not
participate in, hear, comment, or advise other members upon, or decide,
any matter involving a protest filed pursuant to this article unless all
parties to the protest stipulate otherwise.

SEC. 7. Section 3066 of the Vehicle Code is amended to read:

3066. (a) Upon receiving a notice of protest pursuant to Section
3060, 3062, 3064, 3065, 3065.1, 3070, 3072, 3074, 3075, or 3076, the
board shall fix a time within 60 days of the order, and place of hearing,
and shall send by registered mail a copy of the order to the franchisor,
the protesting franchisee, and all individuals and groups that have
requested notification by the board of protests and decisions of the
board. Except in a case involving a franchisee who deals exclusively in
motorcycles, the board or its executive director may, upon a showing of
good cause, accelerate or postpone the date initially established for a
hearing, but the hearing may not be rescheduled more than 90 days after
the board’s initial order. For the purpose of accelerating or postponing
a hearing date, ““good cause’ includes, but is not limited to, the effects
upon, and any irreparable harm to, the parties or interested persons or
groups if the request for a change in hearing date is not granted. The
board or an administrative law judge designated by the board shall hear
and consider the oral and documented evidence introduced by the parties
and other interested individuals and groups, and the board shall make its
decision solely on the record so made. Chapter 4.5 (commencing with
Section 11400) of Part 1 of Division 3 of Title 2 of the Government Code
and Sections 11507.3, 11507.6, 11507.7, 11511, 11511.5, 11513, 11514,
11515, and 11517 of the Government Code apply to these proceedings.

(b) In a hearing on a protest filed pursuant to Section 3060, 3062,
3070, or 3072, the franchisor shall have the burden of proof to establish
that there is good cause to modify, replace, terminate, or refuse to
continue a franchise. The franchisee shall have the burden of proof to
establish that there is good cause not to enter into a franchise establishing
or relocating an additional motor vehicle dealership.

(c) In a hearing on a protest alleging a violation of, or filed pursuant
to, Section 3064, 3065, 3065.1, 3074, 3075, or 3076, the franchisee shall
have the burden of proof, but the franchisor has the burden of proof to
establish that a franchisee acted with intent to defraud the franchisor
where that issue is material to a protest filed pursuant to Section 3065,
3065.1, 3075, or 3076.
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(d) A member of the board who is a new motor vehicle dealer may not
participate in, hear, comment, or advise other members upon, or decide,
a matter involving a protest filed pursuant to this article unless all parties
to the protest stipulate otherwise.

SEC. 8. Section 3066 of the Vehicle Code is amended to read:

3066. (a) Upon receiving a notice of protest pursuant to Section
3060, 3062, 3064, 3065, 3065.1, 3065.2, 3070, 3072, 3074, 3075, or
3076, the board shall fix a time, which shall be within 60 days of the
order, and place of hearing, and shall send by registered mail a copy of
the order to the franchisor, the protesting franchisee, and all individuals
and groups that have requested notification by the board of protests and
decisions of the board. Except in any case involving a franchisee who
deals exclusively in motorcycles, the board or its secretary may, upon a
showing of good cause, accelerate or postpone the date initially
established for a hearing, but in no event shall the hearing be rescheduled
more than 90 days after the board’s initial order. For the purpose of
accelerating or postponing a hearing date, “good cause’ includes, but
is not limited to, the effects upon, and any irreparable harm to, the parties
or interested persons or groups if the request for a change in hearing date
is not granted. The board, or a hearing officer designated by the board,
shall hear and consider the oral and documented evidence introduced by
the parties and other interested individuals and groups, and the board
shall make its decision solely on the record so made. Chapter 4.5
(commencing with Section 11400) of Part 1 of Division 3 of Title 2 of
the Government Code and Sections 11507.3, 11507.6, 11507.7, 11511,
11513, 11514, 11515, and 11517 of the Government Code apply to these
proceedings.

(b) In any hearing on a protest filed pursuant to Section 3060, 3062,
3070, or 3072, the franchisor shall have the burden of proof to establish
that there is good cause to modify, replace, terminate, or refuse to
continue a franchise. The franchisee shall have the burden of proof to
establish that there is good cause not to enter into a franchise establishing
or relocating an additional motor vehicle dealership.

(c) In any hearing on a protest alleging a violation of, or filed pursuant
to, Section 3064, 3065, 3065.1, 3065.2, 3074, 3075, or 3076, the
franchisee shall have the burden of proof, but the franchisor has the
burden of proof to establish that a franchisee acted with intent to defraud
the franchisor where that issue is material to a protest filed pursuant to
Section 3065, 3065.1, 3075, or 3076.

(d) A member of the board who is a new motor vehicle dealer may not
participate in, hear, comment, or advise other members upon, or decide,
any matter involving a protest filed pursuant to this article unless all
parties to the protest stipulate otherwise.

SEC. 9. Section 3066 of the Vehicle Code is amended to read:
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3066. (a) Upon receiving a notice of protest pursuant to Section
3060, 3062, 3064, 3065, 3065.1, 3065.2, 3070, 3072, 3074, 3075, or
3076, the board shall fix a time within 60 days of the order, and place of
hearing, and shall send by registered mail a copy of the order to the
franchisor, the protesting franchisee, and all individuals and groups that
have requested notification by the board of protests and decisions of the
board. Except in a case involving a franchisee who deals exclusively in
motorcycles, the board or its executive director may, upon a showing of
good cause, accelerate or postpone the date initially established for a
hearing, but the hearing may not be rescheduled more than 90 days after
the board’s initial order. For the purpose of accelerating or postponing
a hearing date, ““good cause” includes, but is not limited to, the effects
upon, and any irreparable harm to, the parties or interested persons or
groups if the request for a change in hearing date is not granted. The
board or an administrative law judge designated by the board shall hear
and consider the oral and documented evidence introduced by the parties
and other interested individuals and groups, and the board shall make its
decision solely on the record so made. Chapter 4.5 (commencing with
Section 11400) of Part 1 of Division 3 of Title 2 of the Government Code
and Sections 11507.3, 11507.6, 11507.7, 11511, 11511.5, 11513, 11514,
11515, and 11517 of the Government Code apply to these proceedings.

(b) In a hearing on a protest filed pursuant to Section 3060, 3062,
3070, or 3072, the franchisor shall have the burden of proof to establish
that there is good cause to modify, replace, terminate, or refuse to
continue a franchise. The franchisee shall have the burden of proof to
establish that there is good cause not to enter into a franchise establishing
or relocating an additional motor vehicle dealership.

(c) In ahearing on a protest alleging a violation of, or filed pursuant
to, Section 3064, 3065, 3065.1, 3065.2, 3074, 3075, or 3076, the
franchisee shall have the burden of proof, but the franchisor has the
burden of proof to establish that a franchisee acted with intent to defraud
the franchisor where that issue is material to a protest filed pursuant to
Section 3065, 3065.1, 3075, or 3076.

(d) A member of the board who is a new motor vehicle dealer may not
participate in, hear, comment, or advise other members upon, or decide,
a matter involving a protest filed pursuant to this article unless all parties
to the protest stipulate otherwise.

SEC. 10. Section 3069.1 is added to the Vehicle Code, to read:

3069.1. Sections 3060 to 3065.1, inclusive, do not apply to a
franchise authorizing a dealership, as defined in paragraph (1) of
subdivision (e) of Section 3072.

SEC. 11. Article 5 (commencing with Section 3070) is added to
Chapter 6 of Division 2 of the Vehicle Code, to read:
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Article 5. Hearings on Recreational Vehicle Franchise Modification,
Replacement, Termination, Refusal to Continue, Establishment, and
Relocation, and Consumer Complaints

3070. (a) Notwithstanding Section 20999.1 of the Business and
Professions Code or the terms of any franchise, a franchisor of a dealer
of new recreational vehicles, as defined in subdivision (a) of Section
18010 of the Health and Safety Code, except a dealer who deals
exclusively in truck campers, may not terminate or refuse to continue a
franchise unless all of the following conditions are met:

(1) The franchisee and the board have received written notice from
the franchisor as follows:

(A) Sixty days before the effective date thereof setting forth the
specific grounds for termination or refusal to continue.

(B) Fifteen days before the effective date thereof setting forth the
specific grounds with respect to any of the following:

(1) Transfer of any ownership or interest in the franchise without the
consent of the franchisor, which consent may not be unreasonably
withheld.

(ii) Misrepresentation by the franchisee in applying for the franchise.

(iii) Insolvency of the franchisee, or filing of any petition by or
against the franchisee under any bankruptcy or receivership law.

(iv) Any unfair business practice after written warning thereof.

(v) Failure of the dealer to conduct its customary sales and service
operations during its customary hours of business for seven consecutive
business days, giving rise to a good faith belief on the part of the
franchisor that the recreational vehicle dealer is in fact going out of
business, except for circumstances beyond the direct control of the
recreational vehicle dealer or by order of the department.

(C) The written notice shall contain, on the first page thereof in at
least 12-point bold type and circumscribed by a line to segregate it from
the rest of the text, one of the following statements, whichever is
applicable:

(i) To be inserted when a 60-day notice of termination is given:

“NOTICE TO DEALER: You have the right to file a protest with the
NEW MOTOR VEHICLE BOARD in Sacramento and have a hearing
in which you may protest the termination of your franchise under
provisions of the California Vehicle Code. You must file your protest
with the board within 30 calendar days after receiving this notice or
within 30 days after the end of any appeal procedure provided by the
franchisor or your protest right will be waived.”

(i) To be inserted when a 15-day notice of termination is given:

“NOTICE TO DEALER: You have the right to file a protest with the
NEW MOTOR VEHICLE BOARD in Sacramento and have a hearing
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in which you may protest the termination of your franchise under
provisions of the California Vehicle Code. You must file your protest
with the board within 10 calendar days after receiving this notice or
within 10 days after the end of any appeal procedure provided by the
franchisor or your protest right will be waived.”

(2) Except as provided in Section 3050.7, the board finds that there
is good cause for termination or refusal to continue, following a hearing
called pursuant to Section 3066. The franchisee may file a protest with
the board within 30 days after receiving a 60-day notice, satisfying the
requirements of this section, or within 30 days after the end of any appeal
procedure provided by the franchisor, or within 10 days after receiving
a 15-day notice, satisfying the requirements of this section, or within 10
days after the end of any appeal procedure provided by the franchisor.
When a protest is filed, the board shall advise the franchisor that a timely
protest has been filed, that a hearing is required pursuant to Section 3066,
and that the franchisor may not terminate or refuse to continue until the
board makes its findings.

(3) The franchisor has received the written consent of the franchisee,
or the appropriate period for filing a protest has elapsed.

(b) (1) Notwithstanding Section 20999.1 of the Business and
Professions Code or the terms of any franchise, a franchisor of a dealer
of recreational vehicles may not modify or replace a franchise with a
succeeding franchise if the modification or replacement would
substantially affect the franchisee’s sales or service obligations or
investment, unless the franchisor has first given the board and each
affected franchisee written notice thereof at least 60 days in advance of
the modification or replacement. Within 30 days of receipt of a notice
satisfying the requirements of this section, or within 30 days after the end
of any appeal procedure provided by the franchisor, a franchisee may file
a protest with the board and the modification or replacement does not
become effective until there is a finding by the board that there is good
cause for the modification or replacement. If, however, a replacement
franchise is the successor franchise to an expiring or expired term
franchise, the prior franchise shall continue in effect until resolution of
the protest by the board. In the event of multiple protests, hearings shall
be consolidated to expedite the disposition of the issue.

(2) The written notice shall contain, on the first page thereof in at least
12-point bold type and circumscribed by a line to segregate it from the
rest of the text, the following statement:

“NOTICE TO DEALER: Your franchise agreement is being modified
or replaced. If the modification or replacement will substantially affect
your sales or service obligations or investment, you have the right to file
a protest with the NEW MOTOR VEHICLE BOARD in Sacramento and
have a hearing in which you may protest the proposed modification or
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replacement of your franchise under provisions of the California Vehicle
Code. You must file your protest with the board within 30 calendar days
of your receipt of this notice or within 30 days after the end of any appeal
procedure provided by the franchiser or your protest rights will be
waived.”

3071. In determining whether good cause has been established for
modifying, replacing, terminating, or refusing to continue a franchise of
a dealer of new recreational vehicles, the board shall take into
consideration the existing circumstances, including, but not limited to,
all of the following:

(a) The amount of business transacted by the franchisee, as compared
to the business available to the franchisee.

(b) The investment necessarily made and obligations incurred by the
franchisee to perform its part of the franchise.

(c) The permanency of the investment.

(d) Whether it is injurious or beneficial to the public welfare for the
franchise to be modified or replaced or the business of the franchisee
disrupted.

(e) Whether the franchisee has adequate new recreational vehicle
sales and, if required by the franchise, service facilities, equipment,
vehicle parts, and qualified service personnel, to reasonably provide for
the needs of the consumers of the recreational vehicles handled by the
franchisee and has been and is rendering adequate services to the public.

(f) Whether the franchisee fails to fulfill the warranty obligations
agreed to be performed by the franchisee in the franchise.

(g) The extent of franchisee’s failure to comply with the terms of the
franchise.

3072. (a) (1) Except as otherwise provided in subdivision (b), if a
franchisor seeks to enter into a franchise establishing an additional motor
vehicle dealership within a relevant market area where the same
recreational vehicle line-make is then represented, or seeks to relocate
an existing motor vehicle dealership, the franchisor shall, in writing, first
notify the board and each franchisee in that recreational vehicle
line-make in the relevant market area of the franchisor’s intention to
establish an additional dealership or to relocate an existing dealership
within or into that market area. Within 20 days of receiving the notice,
satisfying the requirements of this section, or within 20 days after the end
of any appeal procedure provided by the franchisor, any franchisee
required to be given the notice may file with the board a protest to
establishing or relocating the dealership. If, within this time, a franchisee
files with the board a request for additional time to file a protest, the
board or its secretary, upon a showing of good cause, may grant an
additional 10 days to file the protest. When a protest is filed, the board
shall inform the franchisor that a timely protest has been filed, that a
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hearing is required pursuant to Section 3066, and that the franchisor shall
not establish or relocate the proposed dealership until the board has held
a hearing as provided in Section 3066, nor thereafter, if the board has
determined that there is good cause for not permitting the dealership. In
the event of multiple protests, hearings may be consolidated to expedite
the disposition of the issue.

(2) The written notice shall contain, on the first page thereof in at least
12-point bold type and circumscribed by a line to segregate it from the
rest of the text, the following statement:

“NOTICE TO DEALER: You have the right to file a protest with the
NEW MOTOR VEHICLE BOARD in Sacramento and have a hearing
on your protest under the terms of the California Vehicle Code if you
oppose this action. You must file your protest with the board within 20
days of your receipt of this notice, or within 20 days after the end of any
appeal procedure that is provided by us to you. If, within this time, you
file with the board a request for additional time to file a protest, the board
or its secretary, upon a showing of good cause, may grant you an
additional 10 days to file the protest.”

(b) Subdivision (a) does not apply to any of the following:

(1) The relocation of an existing dealership to any location that is both
within the same city as, and within one mile of, the existing dealership
location.

(2) The establishment at any location that is both within the same city
as, and within one-quarter mile of, the location of a dealership of the
same recreational vehicle line-make that has been out of operation for
less than 90 days.

(3) A display of vehicles at a fair, exposition, or similar exhibit if no
actual sales are made at the event and the display does not exceed 30
days. This paragraph may not be construed to prohibit a new vehicle
dealer from establishing a branch office for the purpose of selling
vehicles at the fair, exposition, or similar exhibit, even though that event
is sponsored by a financial institution, as defined in Section 31041 of the
Financial Code, or by a financial institution and a licensed dealer. The
establishment of these branch offices, however, shall be in accordance
with subdivision (a) where applicable.

(4) An annual show sponsored by a national trade association of
recreational vehicle manufacturers that complies with all of the
requirements of subdivision (d) of Section 11713.15.

(5) A motor vehicle dealership protesting the location of another
dealership with the same recreational vehicle line-make within its
relevant market area, if the dealership location subject to the protest was
established on or before January 1, 2004.
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(c) For the purposes of this section, the reopening of a dealership that
has not been in operation for one year or more shall be deemed the
establishment of an additional motor vehicle dealership.

(d) For the purposes of this section and Section 3073, a ‘““motor
vehicle dealership” or “‘dealership” is any authorized facility at which
a franchisee offers for sale or lease, displays for sale or lease, or sells or
leases new recreational vehicles, as defined in subdivision (a) of Section
18010 of the Health Safety Code. A “motor vehicle dealership™ or
“dealership” does not include a dealer who deals exclusively in truck
campers.

3072.5. For the purposes of this article, a “‘recreational vehicle
line-make” is a group or groups of recreational vehicles defined by the
terms of a written agreement that complies with Section 331.

3073. In determining whether good cause has been established for
not entering into or relocating an additional franchise for the same
recreational vehicle line-make, the board shall take into consideration
the existing circumstances, including, but not limited to, all of the
following:

(a) The permanency of the investment.

(b) The effect on the retail recreational vehicle business and the
consuming public in the relevant market area.

(c) Whether it is injurious to the public welfare for an additional
franchise to be established.

(d) Whether the franchisees of the same recreational vehicle
line-make in that relevant market area are providing adequate
competition and convenient consumer care for the motor vehicles of the
recreational vehicle line-make in the market area. In making this
determination, the board shall consider the adequacy of recreational
vehicle sales and, if required by the franchise, service facilities,
equipment, supply of vehicle parts, and qualified service personnel.

(e) Whether the establishment of an additional franchise would
increase competition and therefore be in the public interest.

3074. (a) A franchisor shall specify to its franchisees the delivery
and preparation obligations of the franchisees prior to delivery of new
recreational vehicles to retail buyers. A copy of the delivery and
preparation obligations, which shall constitute the franchisee’s only
responsibility for product liability between the franchisee and the
franchisor but which shall not in any way affect the franchisee’s
responsibility for product liability between the purchaser and either the
franchisee or the franchisor, and a schedule of compensation to be paid
franchisees for the work and services they shall be required to perform
in connection with the delivery and preparation obligations shall be filed
with the board by franchisors, and shall constitute the compensation as
set forth on the schedule. The schedule of compensation shall be
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reasonable, with the reasonableness thereof being subject to the approval
of the board, providing a franchisee files a notice of protest with the
board. In determining the reasonableness of the schedules, the board
shall consider all relevant circumstances, including, but not limited to,
the time required to perform each function that the dealer is obligated to
perform and the appropriate labor rate.

(b) Upon delivery of the vehicle, the franchisee shall give a copy of
the delivery and preparation obligations to the purchaser and a written
certification that he or she has fulfilled these obligations.

3075. (a) A franchisor shall properly fulfill every warranty
agreement made by it and adequately and fairly compensate each of its
franchisees for labor and parts used to fulfill that warranty when the
franchisee has fulfilled warranty obligations of repair and servicing and
shall file a copy of its warranty reimbursement schedule or formula with
the board. The warranty reimbursement schedule or formula shall be
reasonable with respect to the time and compensation allowed the
franchisee for the warranty work and all other conditions of the
obligation. The reasonableness of the warranty reimbursement schedule
or formula shall be determined by the board if a franchisee files a notice
of protest with the board.

(b) In determining the adequacy and fairness of the compensation, the
franchisee’s effective labor rate charged to its various retail customers
may be considered together with other relevant criteria.

(c) If a franchisor disallows a franchisee’s claim for a defective part,
alleging that the part, in fact, is not defective, the franchisor shall return
the part alleged not to be defective to the franchisee at the expense of the
franchisor, or the franchisee shall be reimbursed for the franchisee’s cost
of the part, at the franchisor’s option.

(d) All claims made by franchisees pursuant to this section shall be
either approved or disapproved within 30 days after their receipt by the
franchisor. A claim not specifically disapproved in writing within 30
days from receipt by the franchisor shall be deemed approved on the 30th
day. When a claim is disapproved, the franchisee who submits it shall
be notified in writing of its disapproval within the required period, and
the notice shall state the specific grounds upon which the disapproval is
based. All claims made by franchisees under this section and Section
3074 for labor and parts shall be paid within 30 days following approval.
Failure to approve or pay within the above specified time limits, in
individual instances for reasons beyond the reasonable control of the
franchisor, do not constitute a violation of this article.

(e) Audits of franchisee warranty records may be conducted by the
franchisor on a reasonable basis, and for a period of 12 months after a
claim is paid or credit issued. Franchisee claims for warranty
compensation shall not be disapproved except for good cause, including,
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but not limited to, performance of nonwarranty repairs, lack of material
documentation, or fraud. Any chargeback to a franchisee for warranty
parts or service compensation shall be made within 90 days of the
completion of the audit. If a false claim was submitted by a franchisee
with intent to defraud the franchisor, a longer period for audit and any
resulting chargeback may be permitted if the franchisor obtains an order
from the board.

3076. (a) All claims made by a franchisee for payment under the
terms of a franchisor incentive program shall be either approved or
disapproved within 30 days after receipt by the franchisor. When a claim
is disapproved, the franchisee who submits it shall be notified in writing
of its disapproval within the required period, and each notice shall state
the specific grounds upon which the disapproval is based. A claim not
specifically disapproved in writing within 30 days from receipt shall be
deemed approved on the 30th day. Following the disapproval of a claim,
a franchisee shall have one year from receipt of the notice of disapproval
in which to appeal the disapproval to the franchisor and file a protest with
the board. All claims made by franchisees under this section shall be paid
within 30 days following approval. Failure to approve or pay within the
above specified time limits, in individual instances for reasons beyond
the reasonable control of the franchisor, do not constitute a violation of
this article.

(b) Audits of franchisee incentive records may be conducted by the
franchisor on a reasonable basis, and for a period of 18 months after a
claim is paid or credit issued. Franchisee claims for incentive program
compensation shall not be disapproved except for good cause, such as
ineligibility under the terms of the incentive program, lack of material
documentation, or fraud. Any chargeback to a franchisee for incentive
program compensation shall be made within 90 days of the completion
of the audit. If a false claim was submitted by a franchisee with the intent
to defraud the franchisor, a longer period for audit and any resulting
chargeback may be permitted if the franchisor obtains an order from the
board.

3077. (a) In addition to fees imposed under Sections 3016 and
11723, the department shall impose a one-time additional fee on those
dealers subject to this article for the issuance or renewal of a license, in
an amount determined by the department to be sufficient to cover the
costs incurred by the department and the board in the implementation of
this article for the first year, or in an amount sufficient to cover costs of
not more than three hundred fifty thousand dollars ($350,000),
whichever amount is less.

(b) The fee authorized under subdivision (a) may not be imposed on
and after January 1, 2005.
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(c) All funds derived from the imposition of the fee required under
subdivision (a) shall be deposited in the Motor Vehicle Account in the
State Transportation Fund and shall be available, upon appropriation, for
expenditure to cover the costs incurred by the department and the board
in the initial implementation of this article.

3078. (a) If the board receives a complaint from a member of the
public seeking a refund involving the sale or lease of, or a replacement
of, a recreational vehicle, as defined in subdivision (a) of Section 18010
of the Health and Safety Code, from a motor vehicle dealership, as
defined in paragraph (1) of subdivision (e) of Section 3072, the board
shall recommend that the complainant consult with the Department of
Consumer Affairs.

(b) Nothing in this chapter affects a person’s rights regarding a
transaction involving a recreational vehicle as defined in subdivision (a),
to maintain an action under any other statute, including, but not limited
to, applicable provisions of Title 1.7 (commencing with Section 1790)
of Part 4 of Division 3 of the Civil Code.

3079. This article applies only to a franchise entered into or renewed
on or after January 1, 2004.

SEC. 12. (a) Section 7 of this bill incorporates amendments to
Section 3066 of the Vehicle Code proposed by both this bill and AB
1718. It shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 2004, (2) each bill amends
Section 3066 of the Vehicle Code, (3) SB 298 is not enacted or as enacted
does not amend that section, and (4) this bill is enacted after AB 1718,
in which case Sections 6, 8, and 9 of this bill shall not become operative.

(b) Section 8 of this bill incorporates amendments to Section 3066 of
the Vehicle Code proposed by both this bill and SB 298. It shall only
become operative if (1) both bills are enacted and become effective on
or before January 1, 2004, (2) each bill amends Section 3066 of the
Vehicle Code, (3) AB 1718 is not enacted or as enacted does not amend
that section, and (4) this bill is enacted after SB 298 in which case
Sections 6, 7, and 9 of this bill shall not become operative.

(c) Section 9 of this bill incorporates amendments to Section 3066 of
the Vehicle Code proposed by this bill, AB 1718, and SB 298. It shall
only become operative if (1) all three bills are enacted and become
effective on or before January 1, 2004, (2) all three bills amend Section
3066 of the Vehicle Code, and (3) this bill is enacted after AB 1718 and
SB 298, in which case Sections 6, 7, and 8 of this bill shall not become
operative.
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CHAPTER 704

An act to amend Section 11362.9 of the Health and Safety Code,
relating to controlled substances.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 11362.9 of the Health and Safety Code is
amended to read:

11362.9. (a) (1) It is the intent of the Legislature that the state
commission objective scientific research by the premier research
institute of the world, the University of California, regarding the efficacy
and safety of administering marijuana as part of medical treatment. If the
Regents of the University of California, by appropriate resolution,
accept this responsibility, the University of California shall create a
program, to be known as the California Marijuana Research Program.

(2) The program shall develop and conduct studies intended to
ascertain the general medical safety and efficacy of marijuana and, if
found valuable, shall develop medical guidelines for the appropriate
administration and use of marijuana.

(b) The program may immediately solicit proposals for research
projects to be included in the marijuana studies. Program requirements
to be used when evaluating responses to its solicitation for proposals,
shall include, but not be limited to, all of the following:

(1) Proposals shall demonstrate the use of key personnel, including
clinicians or scientists and support personnel, who are prepared to
develop a program of research regarding marijuana’s general medical
efficacy and safety.

(2) Proposals shall contain procedures for outreach to patients with
various medical conditions who may be suitable participants in research
on marijuana.

(3) Proposals shall contain provisions for a patient registry.

(4) Proposals shall contain provisions for an information system that
is designed to record information about possible study participants,
investigators, and clinicians, and deposit and analyze data that accrues
as part of clinical trials.

(5) Proposals shall contain protocols suitable for research on
marijuana, addressing patients diagnosed with the acquired
immunodeficiency syndrome (AIDS) or the human immunodeficiency
virus (HIV), cancer, glaucoma, or seizures or muscle spasms associated
with a chronic, debilitating condition. The proposal may also include



5324 STATUTES OF 2003 [Ch. 704]

research on other serious illnesses, provided that resources are available
and medical information justifies the research.

(6) Proposals shall demonstrate the use of a specimen laboratory
capable of housing plasma, urine, and other specimens necessary to
study the concentration of cannabinoids in various tissues, as well as
housing specimens for studies of toxic effects of marijuana.

(7) Proposals shall demonstrate the use of a laboratory capable of
analyzing marijuana, provided to the program under this section, for
purity and cannabinoid content and the capacity to detect contaminants.

(c) In order to ensure objectivity in evaluating proposals, the program
shall use a peer review process that is modeled on the process used by
the National Institutes of Health, and that guards against funding
research that is biased in favor of or against particular outcomes. Peer
reviewers shall be selected for their expertise in the scientific substance
and methods of the proposed research, and their lack of bias or conflict
of interest regarding the applicants or the topic of an approach taken in
the proposed research. Peer reviewers shall judge research proposals on
several criteria, foremost among which shall be both of the following:

(1) The scientific merit of the research plan, including whether the
research design and experimental procedures are potentially biased for
or against a particular outcome.

(2) Researchers’ expertise in the scientific substance and methods of
the proposed research, and their lack of bias or conflict of interest
regarding the topic of, and the approach taken in, the proposed research.

(d) If the program is administered by the Regents of the University
of California, any grant research proposals approved by the program
shall also require review and approval by the research advisory panel.

(e) It is the intent of the Legislature that the program be established
as follows:

(1) The program shall be located at one or more University of
California campuses that have a core of faculty experienced in
organizing multidisciplinary scientific endeavors and, in particular,
strong experience in clinical trials involving psychopharmacologic
agents. The campuses at which research under the auspices of the
program is to take place shall accommodate the administrative offices,
including the director of the program, as well as a data management unit,
and facilities for storage of specimens.

(2) When awarding grants under this section, the program shall
utilize principles and parameters of the other well-tested statewide
research programs administered by the University of California,
modeled after programs administered by the National Institutes of
Health, including peer review evaluation of the scientific merit of
applications.
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(3) The scientific and clinical operations of the program shall occur,
partly at University of California campuses, and partly at other
postsecondary institutions, that have clinicians or scientists with
expertise to conduct the required studies. Criteria for selection of
research locations shall include the elements listed in subdivision (b)
and, additionally, shall give particular weight to the organizational plan,
leadership qualities of the program director, and plans to involve
investigators and patient populations from multiple sites.

(4) The funds received by the program shall be allocated to various
research studies in accordance with a scientific plan developed by the
Scientific Advisory Council. As the first wave of studies is completed,
it is anticipated that the program will receive requests for funding of
additional studies. These requests shall be reviewed by the Scientific
Advisory Council.

(5) The size, scope, and number of studies funded shall be
commensurate with the amount of appropriated and available program
funding.

(f) All personnel involved in implementing approved proposals shall
be authorized as required by Section 11604.

(g) Studies conducted pursuant to this section shall include the
greatest amount of new scientific research possible on the medical uses
of, and medical hazards associated with, marijuana. The program shall
consult with the Research Advisory Panel analogous agencies in other
states, and appropriate federal agencies in an attempt to avoid
duplicative research and the wasting of research dollars.

(h) The program shall make every effort to recruit qualified patients
and qualified physicians from throughout the state.

(i) The marijuana studies shall employ state-of-the-art research
methodologies.

(j) The program shall ensure that all marijuana used in the studies is
of the appropriate medical quality and shall be obtained from the
National Institute on Drug Abuse or any other federal agency designated
to supply marijuana for authorized research. If these federal agencies fail
to provide a supply of adequate quality and quantity within six months
of the effective date of this section, the Attorney General shall provide
an adequate supply pursuant to Section 11478.

(k) The program may review, approve, or incorporate studies and
research by independent groups presenting scientifically valid protocols
for medical research, regardless of whether the areas of study are being
researched by the committee.

() (1) To enhance understanding of the efficacy and adverse effects
of marijuana as a pharmacological agent, the program shall conduct
focused controlled clinical trials on the usefulness of marijuana in
patients diagnosed with AIDS or HIV, cancer, glaucoma, or seizures or
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muscle spasms associated with a chronic, debilitating condition. The
program may add research on other serious illnesses, provided that
resources are available and medical information justifies the research.
The studies shall focus on comparisons of both the efficacy and safety
of methods of administering the drug to patients, including inhalational,
tinctural, and oral, evaluate possible uses of marijuana as a primary or
adjunctive treatment, and develop further information on optimal
dosage, timing, mode of administration, and variations in the effects of
different cannabinoids and varieties of marijuana.

(2) The program shall examine the safety of marijuana in patients
with various medical disorders, including marijuana’s interaction with
other drugs, relative safety of inhalation versus oral forms, and the
effects on mental function in medically ill persons.

(3) The program shall be limited to providing for objective scientific
research to ascertain the efficacy and safety of marijuana as part of
medical treatment, and should not be construed as encouraging or
sanctioning the social or recreational use of marijuana.

(m) (1) Subject to paragraph (2), the program shall, prior to any
approving proposals, seek to obtain research protocol guidelines from
the National Institutes of Health and shall, if the National Institutes of
Health issues research protocol guidelines, comply with those
guidelines.

(2) If, after a reasonable period of time of not less than six months and
not more than a year has elapsed from the date the program seeks to
obtain guidelines pursuant to paragraph (1), no guidelines have been
approved, the program may proceed using the research protocol
guidelines it develops.

(n) In order to maximize the scope and size of the marijuana studies,
the program may do any of the following:

(1) Solicit, apply for, and accept funds from foundations, private
individuals, and all other funding sources that can be used to expand the
scope or timeframe of the marijuana studies that are authorized under
this section. The program shall not expend more than 5 percent of its
General Fund allocation in efforts to obtain money from outside sources.

(2) Include within the scope of the marijuana studies other marijuana
research projects that are independently funded and that meet the
requirements set forth in subdivisions (a) to (c), inclusive. In no case
shall the program accept any funds that are offered with any conditions
other than that the funds be used to study the efficacy and safety of
marijuana as part of medical treatment. Any donor shall be advised that
funds given for purposes of this section will be used to study both the
possible benefits and detriments of marijuana and that he or she will have
no control over the use of these funds.
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(o) (1) Within six months of the effective date of this section, the
program shall report to the Legislature, the Governor, and the Attorney
General on the progress of the marijuana studies.

(2) Thereafter, the program shall issue a report to the Legislature
every six months detailing the progress of the studies. The interim
reports required under this paragraph shall include, but not be limited to,
data on all of the following:

(A) The names and number of diseases or conditions under study.

(B) The number of patients enrolled in each study by disease.

(C) Any scientifically valid preliminary findings.

(p) If the Regents of the University of California implement this
section, the President of the University of California shall appoint a
multidisciplinary Scientific Advisory Council, not to exceed 15
members, to provide policy guidance in the creation and implementation
of the program. Members shall be chosen on the basis of scientific
expertise. Members of the council shall serve on a voluntary basis, with
reimbursement for expenses incurred in the course of their participation.
The members shall be reimbursed for travel and other necessary
expenses incurred in their performance of the duties of the council.

(q) No more than 10 percent of the total funds appropriated may be
used for all aspects of the administration of this section.

(r) This section shall be implemented only to the extent that funding
for its purposes is appropriated by the Legislature in the annual Budget
Act.

CHAPTER 705

An act to amend Section 13352.5 of the Vehicle Code, relating to
vehicles.

[Approved by Governor October 8, 2003. Filed with
Secretary of State October 9, 2003.]

The people of the State of California do enact as follows:

SECTION 1. Section 13352.5 of the Vehicle Code is amended to
read:

13352.5. (a) The department shall issue a restricted driver’s license
to a person granted probation under the conditions described in
subdivision (b) of Section 23542, or to a person described in subdivision
(h), instead of suspending that person’s license, if the person meets all
of the following requirements:
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(1) Submits proof of enrollment in, or completion of, a
driving-under-the-influence program licensed pursuant to Section
11836 of the Health and Safety Code, as described in paragraph (4) of
subdivision (b) of Section 23542.

(2) Submits proof of financial responsibility, as described in Section
16430.

(3) Pays all applicable reinstatement or reissue fees and any
restriction fee required by the department.

(b) The restriction of the driving privilege shall become effective
when the department receives all of the documents and fees required
under subdivision (a) and shall remain in effect for the duration of the
treatment program described in paragraph (4) of subdivision (b) of
Section 23542.

(c) The restriction of the driving privilege shall be limited to the hours
necessary for driving to and from the place of employment, driving
during the course of employment, and driving to and from activities
required in the treatment program.

(d) Whenever the driving privilege is restricted under this section,
proof of financial responsibility, as defined in Section 16430, shall be
maintained for three years. If the person does not maintain that proof of
financial responsibility at any time during the restriction, the driving
privilege shall be suspended until proof pursuant to Section 16484 is
received by the department.

(e) The restriction imposed under this section may be removed when
the person presents evidence satisfactory to the department that the
person has completed a driving-under-the-influence program licensed
pursuant to Section 11836 of the Health and Safety Code. For the
purposes of this section, enrollment, participation, and completion of an
approved program shall be subsequent to the date of the current
violation. No credit may be given to any program activities completed
prior to the date of the current violation.

(f) The department shall immediately terminate the restriction
imposed pursuant to this section and shall suspend the privilege to drive
under paragraph (3) of subdivision (a) of Section 13352 upon receipt of
notification from the treatment program that the person has failed to
comply with the program requirements.

(g) Any person restricted pursuant 