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CHAPTER 1078

An act to amend Sections 817, 1523, 1524, 1525, 1528, and 1529 of the
Penal Code, and to amend Section 40300.5 of the Vehicle Code,
relating to arrest.

[Approved by Governor September 29, 1996. Filed with
Secretary of State September 30, 1996.]

The people of the State of California do enact as follows:

SECTION 1. Section 817 of the Penal Code is amended to read:

817. (a) (1) When a declaration of probable cause is made by a
peace officer of this state, in accordance with subdivision (b) or (c),
the magistrate, if, and only if, satisfied from the declaration that there
exists probable cause that the offense described in the declaration has
been committed and that the defendant described therein has
committed the offense, shall issue a warrant of probable cause for the
arrest of the defendant.

(2) The warrant of probable cause for arrest shall not begin a
complaint process pursuant to Section 740 or 813. The warrant of
probable cause for arrest shall have the same authority for service and
the same time limitations as that of an arrest warrant issued pursuant
to Section 813.

(b) The declaration in support of the warrant of probable cause
for arrest shall be a sworn statement made in writing.

(c) In lieu of the written declaration required in subdivision (b),
the magistrate may take an oral statement under oath under either
of the following conditions:

(1) The oath shall be taken under penalty of perjury and recorded
and transcribed. The transcribed statement shall be deemed to be the
declaration for the purposes of this section. The recording of the
sworn oral statement and the transcribed statement shall be certified
by the magistrate receiving it and shall be filed with the clerk of the
court. In the alternative, the sworn oral statement may be recorded
by a certified court reporter who shall certify the transcript of the
statement, after which the magistrate receiving it shall certify the
transcript, which shall be filed with the clerk of the court.

(2) The oath is made using telephone and facsimile transmission
equipment, under all of the following conditions:

(A) The oath is made during a telephone conversation with the
magistrate, after which the declarant shall sign his or her declaration
in support of the warrant of probable cause for arrest. The proposed
warrant and all supporting declarations and attachments shall then
be transmitted to the magistrate utilizing facsimile transmission
equipment.

(B) The magistrate shall confirm with the declarant the receipt of
the warrant and the supporting declarations and attachments. The
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magistrate shall verify that all the pages sent have been received, that
all pages are legible, and that the declarant’s signature is
acknowledged as genuine.

(C) If the magistrate decides to issue the warrant, he or she shall
sign the warrant, note on the warrant the exact date and time of the
issuance of the warrant, and indicate on the warrant that the oath of
the declarant was administered orally over the telephone. The
completed warrant, as signed by the magistrate, shall be deemed to
be the original warrant.

(D) The magistrate shall transmit via facsimile transmission
equipment the signed warrant to the declarant who shall
telephonically acknowledge its receipt. The magistrate shall then
telephonically authorize the declarant to write the words “duplicate
original” on the copy of the completed warrant transmitted to the
declarant and this document shall be deemed to be a duplicate
original warrant.

(d) Before issuing a warrant, the magistrate may examine under
oath the person seeking the warrant and any witness the person may
produce, take the written declaration of the person or witness, and
cause the person or witness to subscribe the declaration.

(e) A warrant of probable cause for arrest shall contain the
information required pursuant to Sections 815 and 815a.

(f) A warrant of probable cause for arrest may be in substantially
the following form:

County of , State of California.

The people of the State of California to any peace officer of the
STATE:

Proof by declaration under penalty of perjury having been made
this day to me by )

(name of affiant)

I find that there is probable cause to believe that the crime(s)
of

(designate the crime/s)

has (have) been committed by the defendant named and
described below.

Therefore, you are commanded to arrest
and to bring the defendant

(name of defendant)

before any magistrate in County  pur-
suant to Sections 821, 825, 826, and 848 of the Penal Code.
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Defendant is admitted to bail in the amount
of dollars ($ ).

Time Issued:

(Signature of the Judge)
Dated: Judge of the Court

(g) An original warrant of probable cause for arrest or the
duplicate original warrant of probable cause for arrest shall be
sufficient for booking a defendant into custody.

(h) Once the defendant named in the warrant of probable cause
for arrest has been taken into custody, the agency which obtained the
warrant shall file a “certificate of service” with the clerk of the issuing
court. The certificate of service shall contain all of the following:

(1) The date and time of service.

(2) The name of the defendant arrested.

(3) The location of the arrest.

(4) The location where the defendant was incarcerated.

SEC. 1.5. Section 1523 of the Penal Code is amended to read:

1523. A search warrant is an order in writing, in the name of the
people, signed by a magistrate, directed to a peace officer,
commanding him or her to search for a person or persons, a thing or
things, or personal property, and, in the case of a thing or things or
personal property, bring the same before the magistrate.

SEC. 2. Section 1524 of the Penal Code is amended to read:

1524. (a) A search warrant may be issued upon any of the
following grounds:

(1) When the property was stolen or embezzled.

(2) When the property or things were used as the means of
committing a felony.

(3) When the property or things are in the possession of any
person with the intent to use it as a means of committing a public
offense, or in the possession of another to whom he or she may have
delivered it for the purpose of concealing it or preventing its being
discovered.

(4) When the property or things to be seized consist of any item
or constitute any evidence that tends to show a felony has been
committed, or tends to show that a particular person has committed
a felony.

(5) When the property or things to be seized consist of evidence
that tends to show that sexual exploitation of a child, in violation of
Section 311.3, has occurred or is occurring.

(6) When there is a warrant to arrest a person.

(b) The property or things or person or persons described in
subdivision (a) may be taken on the warrant from any place, or from
any person in whose possession the property or things may be.
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(c) Notwithstanding subdivision (a) or (b), no search warrant
shall issue for any documentary evidence in the possession or under
the control of any person, who is a lawyer as defined in Section 950
of the Evidence Code, a physician as defined in Section 990 of the
Evidence Code, a psychotherapist as defined in Section 1010 of the
Evidence Code, or a clergyman as defined in Section 1030 of the
Evidence Code, and who is not reasonably suspected of engaging or
having engaged in criminal activity related to the documentary
evidence for which a warrant is requested unless the following
procedure has been complied with:

(1) At the time of the issuance of the warrant the court shall
appoint a special master in accordance with subdivision (d) to
accompany the person who will serve the warrant. Upon service of
the warrant, the special master shall inform the party served of the
specific items being sought and that the party shall have the
opportunity to provide the items requested. If the party, in the
judgment of the special master, fails to provide the items requested,
the special master shall conduct a search for the items in the areas
indicated in the search warrant.

(2) If the party who has been served states that an item or items
should not be disclosed, they shall be sealed by the special master and
taken to court for a hearing.

At the hearing the party searched shall be entitled to raise any
issues that may be raised pursuant to Section 1538.5 as well as a claim
that the item or items are privileged, as provided by law. The hearing
shall be held in the superior court. The court shall provide sufficient
time for the parties to obtain counsel and make any motions or
present any evidence. The hearing shall be held within three days of
the service of the warrant unless the court makes a finding that the
expedited hearing is impracticable. In that case the matter shall be
heard at the earliest possible time.

(3) A warrant must, whenever practicable, be served during
normal business hours. In addition, a warrant must be served upon
a party who appears to have possession or control of the items sought.
If after reasonable efforts, the party serving the warrant is unable to
locate that person, the special master shall seal and return to the court
for determination by the court any item that appears to be privileged
as provided by law.

(d) As used in this section, a “special master” is an attorney who
is a member in good standing of the California State Bar and who has
been selected from a list of qualified attorneys that is maintained by
the State Bar particularly for the purposes of conducting the searches
described in this section. These attorneys shall serve without
compensation. A special master shall be considered a public
employee, and the governmental entity which caused the search
warrant to be issued shall be considered the employer of the special
master and the applicable public entity, for purposes of Division 3.6
(commencing with Section 810) of Title 1 of the Government Code,
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relating to claims and actions against public entities and public
employees. In selecting the special master the court shall make every
reasonable effort to ensure that the person selected has no
relationship with any of the parties involved in the pending matter.
Any information obtained by the special master shall be confidential
and shall not be divulged except in direct response to inquiry by the
court.

In any case in which the magistrate determines that, after
reasonable efforts have been made to obtain a special master, a
special master is not available and would not be available within a
reasonable period of time, the magistrate may direct the party
seeking the order to conduct the search in the manner described in
this section in lieu of the special master.

(e) Any search conducted pursuant to this section by a special
master may be conducted in such a manner as to permit the party
serving the warrant or his or her designee to accompany the special
master as he or she conducts his or her search. However, that party
or his or her designee shall not participate in the search nor shall he
or she examine any of the items being searched by the special master
except upon agreement of the party upon whom the warrant has
been served.

(f) As used in this section, “documentary evidence” includes, but
is not limited to, writings, documents, blueprints, drawings,
photographs, computer printouts, microfilms, X-rays, files, diagrams,
ledgers, books, tapes, audio and video recordings, films or papers of
any type or description.

(g) No warrant shall issue for any item or items described in
Section 1070 of the Evidence Code.

SEC. 2.1. Section 1524 of the Penal Code is amended to read:

1524. (a) A search warrant may be issued upon any of the
following grounds:

(1) When the property was stolen or embezzled.

(2) When the property or things were used as the means of
committing a felony.

(3) When the property or things are in the possession of any
person with the intent to use it as a means of committing a public
offense, or in the possession of another to whom he or she may have
delivered it for the purpose of concealing it or preventing its being
discovered.

(4) When the property or things to be seized consist of any item
or constitute any evidence that tends to show a felony has been
committed, or tends to show that a particular person has committed
a felony.

(5) When the property or things to be seized consist of evidence
that tends to show that sexual exploitation of a child, in violation of
Section 311.3, or possession of matter depicting sexual conduct of a
person under the age of 18 years, in violation of Section 311.11, has
occurred or is occurring.
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(6) When there is a warrant to arrest a person.

(b) The property or things or person or persons described in
subdivision (a) may be taken on the warrant from any place, or from
any person in whose possession the property or things may be.

(c) Notwithstanding subdivision (a) or (b), no search warrant
shall issue for any documentary evidence in the possession or under
the control of any person, who is a lawyer as defined in Section 950
of the Evidence Code, a physician as defined in Section 990 of the
Evidence Code, a psychotherapist as defined in Section 1010 of the
Evidence Code, or a clergyman as defined in Section 1030 of the
Evidence Code, and who is not reasonably suspected of engaging or
having engaged in criminal activity related to the documentary
evidence for which a warrant is requested unless the following
procedure has been complied with:

(1) At the time of the issuance of the warrant the court shall
appoint a special master in accordance with subdivision (d) to
accompany the person who will serve the warrant. Upon service of
the warrant, the special master shall inform the party served of the
specific items being sought and that the party shall have the
opportunity to provide the items requested. If the party, in the
judgment of the special master, fails to provide the items requested,
the special master shall conduct a search for the items in the areas
indicated in the search warrant.

(2) If the party who has been served states that an item or items
should not be disclosed, they shall be sealed by the special master and
taken to court for a hearing.

At the hearing the party searched shall be entitled to raise any
issues that may be raised pursuant to Section 1538.5 as well as a claim
that the item or items are privileged, as provided by law. The hearing
shall be held in the superior court. The court shall provide sufficient
time for the parties to obtain counsel and make any motions or
present any evidence. The hearing shall be held within three days of
the service of the warrant unless the court makes a finding that the
expedited hearing is impracticable. In that case the matter shall be
heard at the earliest possible time.

(3) The warrant shall, whenever practicable, be served during
normal business hours. In addition, the warrant shall be served upon
a party who appears to have possession or control of the items sought.
If after reasonable efforts, the party serving the warrant is unable to
locate the person, the special master shall seal and return to the court
for determination by the court any item that appears to be privileged
as provided by law.

(d) As used in this section, a “special master” is an attorney who
is a member in good standing of the California State Bar and who has
been selected from a list of qualified attorneys that is maintained by
the State Bar particularly for the purposes of conducting the searches
described in this section. These attorneys shall serve without
compensation. A special master shall be considered a public
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employee, and the governmental entity that caused the search
warrant to be issued shall be considered the employer of the special
master and the applicable public entity, for purposes of Division 3.6
(commencing with Section 810) of Title 1 of the Government Code,
relating to claims and actions against public entities and public
employees. In selecting the special master the court shall make every
reasonable effort to ensure that the person selected has no
relationship with any of the parties involved in the pending matter.
Any information obtained by the special master shall be confidential
and shall not be divulged except in direct response to inquiry by the
court.

In any case in which the magistrate determines that, after
reasonable efforts have been made to obtain a special master, a
special master is not available and would not be available within a
reasonable period of time, the magistrate may direct the party
seeking the order to conduct the search in the manner described in
this section in lieu of the special master.

() Any search conducted pursuant to this section by a special
master may be conducted in such a manner as to permit the party
serving the warrant or his or her designee to accompany the special
master as he or she conducts his or her search. However, that party
or his or her designee shall not participate in the search nor shall he
or she examine any of the items being searched by the special master
except upon agreement of the party upon whom the warrant has
been served.

(f) As used in this section, “documentary evidence” includes, but
is not limited to, writings, documents, blueprints, drawings,
photographs, computer printouts, microfilms, X-rays, files, diagrams,
ledgers, books, tapes, audio and video recordings, films or papers of
any type or description.

(g) No warrant shall issue for any item or items described in
Section 1070 of the Evidence Code.

SEC. 3. Section 1525 of the Penal Code is amended to read:

1525. A search warrant cannot be issued but upon probable cause,
supported by affidavit, naming or describing the person to be
searched or searched for, and particularly describing the property,
thing, or things and the place to be searched.

The application shall specify when applicable, that the place to be
searched is in the possession or under the control of an attorney,
physician, psychotherapist or clergyman.

SEC. 4. Section 1528 of the Penal Code is amended to read:

1528. (a) If the magistrate is thereupon satisfied of the existence
of the grounds of the application, or that there is probable cause to
believe their existence, he or she must issue a search warrant, signed
by him or her with his or her name of office, to a peace officer in his
or her county, commanding him or her forthwith to search the person
or place named for the property or things or person or persons
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specified, and to retain the property or things in his or her custody
subject to order of the court as provided by Section 1536.

(b) The magistrate may orally authorize a peace officer to sign the
magistrate’s name on a duplicate original warrant. A duplicate
original warrant shall be deemed to be a search warrant for the
purposes of this chapter, and it shall be returned to the magistrate as
provided for in Section 1537. The magistrate shall enter on the face
of the original warrant the exact time of the issuance of the warrant
and shall sign and file the original warrant and the duplicate original
warrant with the clerk of the court as provided for in Section 1541.

SEC.5. Section 1529 of the Penal Code is amended to read:

1529. The warrant shall be in substantially the following form:

County of

The people of the State of California to any sheriff, constable,
marshal, or police officer in the County of

Proof, by affidavit, having been this day made before me by
(naming every person whose affidavit has been taken), that (stating
the grounds of the application, according to Section 1524, or, if the
affidavit be not positive, that there is probable cause for believing
that stating the ground of the application in the
same manner), you are therefore commanded, in the daytime (or at
any time of the day or night, as the case may be, according to Section
1533), to make search on the person of C. D. (or in the house situated

, describing it or any other place to be searched,

with reasonable particularity, as the case may be) for the following
property, thing, things, or person: (describing the property, thing,
things, or person with reasonable particularity); and, in the case of
a thing or things or personal property, if you find the same or any part
thereof, to bring the thing or things or personal property forthwith
before me (or this court) at (stating the place).

Given under my hand, and dated this day of

,AD. 19 .
E. F, Judge of the Municipal Court (or as the case may be).

SEC. 6. Section 40300.5 of the Vehicle Code is amended to read:

40300.5. In addition to the authority to make an arrest without a
warrant pursuant to paragraph (1) of subdivision (a) of Section 836
of the Penal Code, a peace officer may, without a warrant, arrest a
person when the officer has reasonable cause to believe that the
person had been driving while under the influence of an alcoholic
beverage or any drug, or under the combined influence of an
alcoholic beverage and any drug when any of the following exists:

(a) The person is involved in a traffic accident.

(b) The person is observed in or about a vehicle that is obstructing
a roadway.

(c) The person will not be apprehended unless immediately
arrested.
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(d) The person may cause injury to himself or herself or damage
property unless immediately arrested.

() The person may destroy or conceal evidence of the crime
unless immediately arrested.

SEC. 7. Nothing in this act is intended to repeal or affect
paragraph (3) of subdivision (a) of Section 4 of Chapter 563 of the
Statutes of 1995.

SEC. 8. (a) The purpose of Sections 1.5 to 5, inclusive, of this act,
which amend Sections 1523, 1524, 1525, 1528, and 1529 of the Penal
Code, is to provide a mechanism for compliance with Steagald v.
United States, 68 L. Ed. 2d 38.

(b) Nothing in Sections 1.5 to 5, inclusive, of this act shall be
construed as altering any of the following:

(1) The law relating to the standing of a person to raise the issue
of an unreasonable search or seizure.

(2) The law relating to the status of the person conducting the
search or seizure.

(3) The law relating to the burden of proof regarding the search
or seizure.

(4) The law relating to the reasonableness of a search or seizure,
regardless of any warrant that may have been utilized.

(5) The admissibility of evidence as the result of a search or
seizure.

SEC. 9. The Legislature finds and declares that the changes made
by Sections 1.5, 2, and 3 to 5, inclusive, of this act are declaratory of
existing law.

SEC. 10. Section 2.1 of this bill incorporates amendments to
Section 1524 of the Penal Code proposed by both this bill and AB 1734.
It shall only become operative if (1) both bills are enacted and
become effective on January 1, 1997, (2) each bill amends Section
1524 of the Penal Code, and (3) this bill is enacted after AB 1734, in
which case Section 2 of this bill shall not become operative.

CHAPTER 1079

An act to amend Sections 311, 311.1, 311.2, 311.3, 311.4, 311.11, 312.3,
and 1524 of, and to add Sections 312.6 and 312.7 to, the Penal Code,
relating to obscene matter.

[Approved by Governor September 29, 1996. Filed with
Secretary of State September 30, 1996.]

The people of the State of California do enact as follows:

SECTION 1. Section 311 of the Penal Code is amended to read:
311. As used in this chapter, the following definitions shall control
the meaning of the respective terms:
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(a) “Obscene matter” means matter taken as a whole, which to
the average person, applying contemporary statewide standards,
appeals to the prurient interest, and is matter which, taken as a
whole, depicts or describes in a patently offensive way sexual
conduct; and which, taken as a whole, lacks serious literary, artistic,
political, or scientific value.

(1) When it appears from the nature of the matter or the
circumstances of its dissemination, distribution or exhibition that it
is designed for clearly defined deviant sexual groups, the appeal of
the matter shall be judged with reference to its intended recipient
group.

(2) In prosecutions under this chapter, where circumstances of
production, presentation, sale, dissemination, distribution, or
publicity indicate that matter is being commercially exploited by the
defendant for the sake of its prurient appeal, that evidence is
probative with respect to the nature of the matter and can justify the
conclusion that the matter lacks serious literary, artistic, political, or
scientific value.

(3) In determining whether the matter taken as a whole lacks
serious literary, artistic, political, or scientific value in description or
representation of the matters, the fact that the defendant knew that
the matter depicts persons under the age of 16 years engaged in
sexual conduct, as defined in subdivision (c) of Section 311.4, is a
factor which can be considered in making that determination.

(b) “Matter” means any book, magazine, newspaper or other
printed or written material or any picture, drawing, photograph,
motion picture, or other pictorial representation or any statue or
other figure, or any recording, transcription or mechanical, chemical
or electrical reproduction or any other articles, equipment, machines
or materials. “Matter” also means live or recorded telephone
messages when transmitted, disseminated, or distributed as part of
a commercial transaction.

(c) “Person” means any individual, partnership, firm, association,
corporation, limited liability company, or other legal entity.

(d) “Distribute” means to transfer possession of, whether with or
without consideration.

(e) “Knowingly” means being aware of the character of the
matter or live conduct.

(f) “Exhibit” means to show.

(g) “Obscene live conduct” means any physical human body
activity, whether performed or engaged in alone or with other
persons, including but not limited to singing, speaking, dancing,
acting, simulating, or pantomiming, taken as a whole, which to the
average person, applying contemporary statewide standards to the
prurient interest and is conduct which, taken as a whole, depicts or
describes in a patently offensive way sexual conduct and which, taken
as a whole, lacks serious literary, artistic, political, or scientific value.
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(1) When it appears from the nature of the conduct or the
circumstances of its production, presentation or exhibition that it is
designed for clearly defined deviant sexual groups, the appeal of the
conduct shall be judged with reference to its intended recipient
group.

(2) In prosecutions under this chapter, where circumstances of
production, presentation, advertising, or exhibition indicate that live
conduct is being commercially exploited by the defendant for the
sake of its prurient appeal, that evidence is probative with respect to
the nature of the conduct and can justify the conclusion that the
conduct lacks serious literary, artistic, political, or scientific value.

(3) In determining whether the live conduct taken as a whole
lacks serious literary, artistic, political, or scientific value in
description or representation of the matters, the fact that the
defendant knew that the live conduct depicts persons under the age
of 16 years engaged in sexual conduct, as defined in subdivision (c)
of Section 311.4, is a factor which can be considered in making that
determination.

(h) The Legislature expresses its approval of the holding of People
v. Cantrell, 7 Cal. App. 4th 523, that, for the purposes of this chapter,
matter that “depicts a person under the age of 18 years personally
engaging in personally stimulating sexual conduct” is limited to
visual works that depict that conduct.

SEC. 2. Section 311.1 of the Penal Code is amended to read:

311.1. (a) Every person who knowingly sends or causes to be
sent, or brings or causes to be brought, into this state for sale or
distribution, or in this state possesses, prepares, publishes, produces,
develops, duplicates, or prints any representation of information,
data, or image, including, but not limited to, any film, filmstrip,
photograph, negative, slide, photocopy, videotape, video laser disc,
computer hardware, computer software, computer floppy disc, data
storage media, CD-ROM, or computer-generated equipment or any
other computer-generated image that contains or incorporates in
any manner, any film, filmstrip, with intent to distribute or to exhibit
to, or to exchange with, others, or who offers to distribute, distributes,
or exhibits to, or exchanges with, others, any obscene matter,
knowing that the matter depicts a person under the age of 18 years
personally engaging in or personally simulating sexual conduct, as
defined in Section 311.4, shall be punished either by imprisonment
in the county jail for up to one year, by a fine not to exceed one
thousand dollars ($1,000), or by both the fine and imprisonment, or
by imprisonment in the state prison, by a fine not to exceed ten
thousand dollars ($10,000), or by the fine and imprisonment.

(b) This section does not apply to the activities of law enforcement
and prosecuting agencies in the investigation and prosecution of
criminal offenses or to legitimate medical, scientific, or educational
activities, or to lawful conduct between spouses.
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(c) This section does not apply to matter which depicts a child
under the age of 18, which child is legally emancipated, including
lawful conduct between spouses when one or both are under the age
of 18.

(d) It does not constitute a violation of this section for a telephone
corporation, as defined by Section 234 of the Public Utilities Code, to
carry or transmit messages described in this chapter or perform
related activities in providing telephone services.

SEC. 3. Section 311.2 of the Penal Code is amended to read:

311.2. (a) Every person who knowingly sends or causes to be
sent, or brings or causes to be brought, into this state for sale or
distribution, or in this state possesses, prepares, publishes, produces,
or prints, with intent to distribute or to exhibit to others, or who offers
to distribute, distributes, or exhibits to others, any obscene matter is
for a first offense, guilty of a misdemeanor. If the person has
previously been convicted of any violation of this section, the court
may, in addition to the punishment authorized in Section 311.9,
impose a fine not exceeding fifty thousand dollars ($50,000).

(b) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints any representation of information, data, or
image, including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film, filmstrip, with intent to distribute or to exhibit to,
or to exchange with, others for commercial consideration, or who
offers to distribute, distributes, or exhibits to, or exchanges with,
others for commercial consideration, any obscene matter, knowing
that the matter depicts a person under the age of 18 years personally
engaging in or personally simulating sexual conduct, as defined in
Section 311.4, is guilty of a felony and shall be punished by
imprisonment in the state prison for two, three, or six years, or by a
fine not exceeding one hundred thousand dollars ($100,000), in the
absence of a finding that the defendant would be incapable of paying
that fine, or by both that fine and imprisonment.

(c) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints any representation of information, data, or
image, including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film, filmstrip, with intent to distribute or exhibit to, or
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to exchange with, a person 18 years of age or older, or who offers to
distribute, distributes, or exhibits to, or exchanges with, a person 18
years of age or older any matter, knowing that the matter depicts a
person under the age of 18 years personally engaging in or personally
simulating sexual conduct, as defined in Section 311.4, is guilty of a
misdemeanor and shall be punished by imprisonment in the county
jail for up to one year, or by a fine not exceeding two thousand dollars
($2,000), or by both that fine and imprisonment. It is not necessary
to prove commercial consideration or that the matter is obscene in
order to establish a violation of this subdivision. If a person has been
previously convicted of a violation of this subdivision, he or she is
guilty of a felony.

(d) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints any representation of information, data, or
image, including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film, filmstrip, with intent to distribute or exhibit to, or
to exchange with, a person under 18 years of age, or who offers to
distribute, distributes, or exhibits to, or exchanges with, a person
under 18 years of age any matter, knowing that the matter depicts a
person under the age of 18 years personally engaging in or personally
simulating sexual conduct, as defined in Section 311.4, is guilty of a
felony. It is not necessary to prove commercial consideration or that
the matter is obscene in order to establish a violation of this
subdivision.

(e) Subdivisions (a) to (d), inclusive, do not apply to the activities
of law enforcement and prosecuting agencies in the investigation and
prosecution of criminal offenses, to legitimate medical, scientific, or
educational activities, or to lawful conduct between spouses.

(f) This section does not apply to matter that depicts a legally
emancipated child under the age of 18 years or to lawful conduct
between spouses when one or both are under the age of 18 years.

(g) It does not constitute a violation of this section for a telephone
corporation, as defined by Section 234 of the Public Utilities Code, to
carry or transmit messages described in this chapter or to perform
related activities in providing telephone services.

SEC. 4. Section 311.3 of the Penal Code is amended to read:

311.3. (a) A person is guilty of sexual exploitation of a child when
he or she knowingly develops, duplicates, prints, or exchanges any
representation of information, data, or image, including, but not
limited to, any film, filmstrip, photograph, negative, slide, photocopy,
videotape, video laser disc, computer hardware, computer software,
computer floppy disc, data storage media, CD-ROM, or
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computer-generated equipment or any other computer-generated
image that contains or incorporates in any manner, any film, filmstrip
in which a person who is under the age of 18 years is engaged in an
act of sexual conduct.

(b) As used in this section, “sexual conduct” means any of the
following:

(1) Sexual intercourse, including genital-genital, oral-genital,
anal-genital, or oral-anal, whether between persons of the same or
opposite sex or between humans and animals.

(2) Penetration of the vagina or rectum by any object.

(3) Masturbation for the purpose of sexual stimulation of the
viewer.

(4) Sadomasochistic abuse for the purpose of sexual stimulation of
the viewer.

(5) Exhibition of the genitals or pubic or rectal area of any person
for the purpose of sexual stimulation of the viewer.

(6) Defecation or urination for the purpose of sexual stimulation
of the viewer.

(c) Subdivision (a) does not apply to the activities of law
enforcement and prosecution agencies in the investigation and
prosecution of criminal offenses or to legitimate medical, scientific,
or educational activities, or to lawful conduct between spouses.

(d) Every person who violates subdivision (a) shall be punished
by a fine of not more than two thousand dollars ($2,000) or by
imprisonment in the county jail for not more than one year, or by
both that fine and imprisonment. If the person has been previously
convicted of a violation of subdivision (a) or any section of this
chapter, he or she shall be punished by imprisonment in the state
prison.

(e) The provisions of this section do not apply to an employee of
a commercial film developer who is acting within the scope of his or
her employment and in accordance with the instructions of his or her
employer, provided that the employee has no financial interest in the
commercial developer by which he or she is employed.

(f) Subdivision (a) does not apply to matter that is unsolicited and
is received without knowledge or consent through a facility, system,
or network over which the person or entity has no control.

SEC.5. Section 311.4 of the Penal Code is amended to read:

311.4. (a) Every person who, with knowledge that a person is a
minor, or who, while in possession of any facts on the basis of which
he or she should reasonably know that the person is a minor, hires,
employs, or uses the minor to do or assist in doing any of the acts
described in Section 311.2, is, for a first offense, guilty of a
misdemeanor. If the person has previously been convicted of any
violation of this section, the court may, in addition to the punishment
authorized in Section 311.9, impose a fine not exceeding fifty
thousand dollars ($50,000).
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(b) Every person who, with knowledge that a person is a minor
under the age of 18 years, or who, while in possession of any facts on
the basis of which he or she should reasonably know that the person
is a minor under the age of 18 years, knowingly promotes, employs,
uses, persuades, induces, or coerces a minor under the age of 18 years,
or any parent or guardian of a minor under the age of 18 years under
his or her control who knowingly permits the minor, to engage in or
assist others to engage in either posing or modeling alone or with
others for purposes of preparing any representation of information,
data, or image, including, but not limited to, any film, filmstrip,
photograph, negative, slide, photocopy, videotape, video laser disc,
computer hardware, computer software, computer floppy disc, data
storage media, CD-ROM, or computer-generated equipment or any
other computer-generated image that contains or incorporates in
any manner, any film, filmstrip or live performance involving sexual
conduct by a minor under the age of 18 years alone or with other
persons or animals, for commercial purposes, is guilty of a felony and
shall be punished by imprisonment in the state prison for three, six,
or eight years.

(c) Every person who, with knowledge that a person is a minor
under the age of 18 years, or who, while in possession of any facts on
the basis of which he or she should reasonably know that the person
is a minor under the age of 18 years, knowingly promotes, employs,
uses, persuades, induces, or coerces a minor under the age of 18 years,
or any parent or guardian of a minor under the age of 18 years under
his or her control who knowingly permits the minor, to engage in or
assist others to engage in either posing or modeling alone or with
others for purposes of preparing any representation of information,
data, or image, including, but not limited to, any film, filmstrip,
photograph, negative, slide, photocopy, videotape, video laser disc,
computer hardware, computer software, computer floppy disc, data
storage media, CD-ROM, or computer-generated equipment or any
other computer-generated image that contains or incorporates in
any manner, any film, filmstrip or live performance involving sexual
conduct by a minor under the age of 18 years alone or with other
persons or animals, is guilty of a felony. It is not necessary to prove
commercial purposes in order to establish a violation of this
subdivision.

(d) As used in subdivisions (b) and (c), “sexual conduct” means
any of the following, whether actual or simulated: sexual intercourse,
oral copulation, anal intercourse, anal-oral copulation, masturbation,
bestiality, sexual sadism, sexual masochism, penetration of the vagina
or rectum by any object in a lewd or lascivious manner, exhibition of
the genitals or the pubic or rectal area for the purpose of sexual
stimulation of the viewer, any lewd or lascivious sexual act as defined
in Section 288, or excretory functions performed in a lewd or
lascivious manner, whether or not any of the above conduct is
performed alone or between members of the same or opposite sex or
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between humans and animals. An act is simulated when it gives the
appearance of being sexual conduct.

(e) This section does not apply to a legally emancipated minor or
to lawful conduct between spouses if one or both are under the age
of 18 years.

(f) In every prosecution under this section involving a minor
under the age of 14 years at the time of the offense, the age of the
victim shall be pled and proven for the purpose of the enhanced
penalty provided in Section 647.6. Failure to plead and prove that the
victim was under the age of 14 years at the time of the offense is not
a bar to prosecution under this section if it is proven that the victim
was under the age of 18 years at the time of the offense.

SEC.5.5. Section 311.4 of the Penal Code is amended to read:

311.4. (a) Every person who, with knowledge that a person is a
minor, or who, while in possession of any facts on the basis of which
he or she should reasonably know that the person is a minor, hires,
employs, or uses the minor to do or assist in doing any of the acts
described in Section 311.2, is, for a first offense, guilty of a
misdemeanor. If the person has previously been convicted of any
violation of this section, the court may, in addition to the punishment
authorized in Section 311.9, impose a fine not exceeding fifty
thousand dollars ($50,000).

(b) Every person who, with knowledge that a person is a minor
under the age of 18 years, or who, while in possession of any facts on
the basis of which he or she should reasonably know that the person
is a minor under the age of 18 years, knowingly promotes, employs,
uses, persuades, induces, or coerces a minor under the age of 18 years,
or any parent or guardian of a minor under the age of 18 years under
his or her control who knowingly permits the minor, to engage in or
assist others to engage in either posing or modeling alone or with
others for purposes of preparing any representation of information,
data, or image, including, but not limited to, any film, filmstrip,
photograph, negative, slide, photocopy, videotape, video laser disc,
computer hardware, computer software, computer floppy disc, data
storage media, CD-ROM, or computer-generated equipment or any
other computer-generated image that contains or incorporates in
any manner, any film, filmstrip, or live performance involving sexual
conduct by a minor under the age of 18 years alone or with other
persons or animals, for commercial purposes, is guilty of a felony and
shall be punished by imprisonment in the state prison for three, six,
or eight years.

(c) Every person who, with knowledge that a person is a minor
under the age of 18 years, or who, while in possession of any facts on
the basis of which he or she should reasonably know that the person
is a minor under the age of 18 years, knowingly promotes, employs,
uses, persuades, induces, or coerces a minor under the age of 18 years,
or any parent or guardian of a minor under the age of 18 years under
his or her control who knowingly permits the minor, to engage in or
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assist others to engage in either posing or modeling alone or with
others for purposes of preparing any representation of information,
data, or image, including, but not limited to, any film, filmstrip,
photograph, negative, slide, photocopy, videotape, video laser disc,
computer hardware, computer software, computer floppy disc, data
storage media, CD-ROM, or computer-generated equipment or any
other computer-generated image that contains or incorporates in
any manner, any film, filmstrip, or live performance involving sexual
conduct by a minor under the age of 18 years alone or with other
persons or animals, is guilty of a felony. It is not necessary to prove
commercial purposes in order to establish a violation of this
subdivision.

(d) (1) As used in subdivisions (b) and (c), “sexual conduct”
means any of the following, whether actual or simulated: sexual
intercourse, oral copulation, anal intercourse, anal-oral copulation,
masturbation,  bestiality, sexual sadism, sexual masochism,
penetration of the vagina or rectum by any object in a lewd or
lascivious manner, exhibition of the genitals or the pubic or rectal
area for the purpose of sexual stimulation of the viewer, any lewd or
lascivious sexual act as defined in Section 288, or excretory functions
performed in a lewd or lascivious manner, whether or not any of the
above conduct is performed alone or between members of the same
or opposite sex or between humans and animals. An act is simulated
when it gives the appearance of being sexual conduct.

(2) As used in subdivisions (b) and (c), “matter” means any film,
filmstrip, photograph, negative, slide, photocopy, videotape, video
laser disc, computer hardware, computer software, computer floppy
disc, or any other computer-related equipment or
computer-generated image that contains or incorporates in any
manner, any film, filmstrip, photograph, negative, slide, photocopy,
videotape, or video laser disc.

(e) This section does not apply to a legally emancipated minor or
to lawful conduct between spouses if one or both are under the age
of 18 years.

(f) In every prosecution under this section involving a minor
under the age of 14 years at the time of the offense, the age of the
victim shall be pled and proven for the purpose of the enhanced
penalty provided in Section 647.6. Failure to plead and prove that the
victim was under the age of 14 years at the time of the offense is not
a bar to prosecution under this section if it is proven that the victim
was under the age of 18 years at the time of the offense.

SEC. 6. Section 311.11 of the Penal Code is amended to read:

311.11. (a) Every person who knowingly possesses or controls
any matter, any representation of information, data, or image,
including, but not Ilimited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
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computer-generated image that contains or incorporates in any
manner, any film or filmstrip, the production of which involves the
use of a person under the age of 18 years, knowing that the matter
depicts a person under the age of 18 years personally engaging in or
simulating sexual conduct, as defined in subdivision (d) of Section
3114, is guilty of a public offense and shall be punished by
imprisonment in the county jail for up to one year, or by a fine not
exceeding two thousand five hundred dollars ($2,500), or by both the
fine and imprisonment.

(b) If a person has been previously convicted of a violation of this
section, he or she is guilty of a felony and shall be punished by
imprisonment of two, four, or six years.

(c) It is not necessary to prove that the matter is obscene in order
to establish a violation of this section.

(d) For purposes of this section, matter as defined in subdivision
(b) of Section 311, also includes developed or undeveloped film,
negatives, photocopies, filmstrips, slides, and videotapes, the
production of which involves the use of a child under the age of 18
years. This section shall not apply to drawings, figurines, statues, or
any film rated by the Motion Picture Association of America, nor shall
it apply to live or recorded telephone messages when transmitted,
disseminated, or distributed as part of a commercial transaction.

SEC. 6.5. Section 311.11 of the Penal Code is amended to read:

311.11. (a) Every person who knowingly possesses or controls
any matter, representation of information, data, or image, including,
but not limited to, any film, filmstrip, photograph, negative, slide,
photocopy, videotape, video laser disc, computer hardware,
computer software, computer floppy disc, data storage media,
CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film or filmstrip, the production of which involves the
use of a person under the age of 18 years, knowing that the matter
depicts a person under the age of 18 years personally engaging in or
simulating sexual conduct, as defined in subdivision (d) of Section
3114, is guilty of a public offense and shall be punished by
imprisonment in the county jail for up to one year, or by a fine not
exceeding two thousand five hundred dollars ($2,500), or by both the
fine and imprisonment.

(b) If a person has been previously convicted of a violation of this
section, he or she is guilty of a felony and shall be punished by
imprisonment for two, four, or six years.

(c) It is not necessary to prove that the matter is obscene in order
to establish a violation of this section.

(d) This section does not apply to drawings, figurines, statues, or
any film rated by the Motion Picture Association of America, nor does
it apply to live or recorded telephone messages when transmitted,
disseminated, or distributed as part of a commercial transaction.

SEC. 7. Section 312.3 of the Penal Code is amended to read:
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312.3. (a) Matter which depicts a person under the age of 18
years personally engaging in or personally simulating sexual conduct
as defined in Section 311.4 and which is in the possession of any city,
county, city and county, or state official or agency is subject to
forfeiture pursuant to this section.

(b) An action to forfeit matter described in subdivision (a) may
be brought by the Attorney General, the district attorney, county
counsel, or the city attorney. Proceedings shall be initiated by a
petition of forfeiture filed in the superior court of the county in which
the matter is located.

(c) The prosecuting agency shall make service of process of a
notice regarding that petition upon every individual who may have
a property interest in the alleged proceeds, which notice shall state
that any interested party may file a verified claim with the superior
court stating the amount of their claimed interest and an affirmation
or denial of the prosecuting agency’s allegation. If the notices cannot
be given by registered mail or personal delivery, the notice shall be
published for at least three successive weeks in a newspaper of
general circulation in the county where the property is located. All
notices shall set forth the time within which a claim of interest in the
property seized is required to be filed.

(d) (1) Any person claiming an interest in the property or
proceeds may, at any time within 30 days from the date of the first
publication of the notice of seizure, or within 30 days after receipt of
actual notice, file with the superior court of the county in which the
action is pending a verified claim stating his or her interest in the
property or proceeds. A verified copy of the claim shall be given by
the claimant to the Attorney General or district attorney, county
counsel, or city attorney, as appropriate.

(2) If, at the end of the time set forth in paragraph (1), an
interested person has not filed a claim, the court, upon motion, shall
declare that the person has defaulted upon his or her alleged interest,
and it shall be subject to forfeiture upon proof of compliance with
subdivision (c).

(¢) The burden shall be on the petitioner to prove beyond a
reasonable doubt that matter is subject to forfeiture pursuant to this
section.

(f) It shall not be necessary to seek or obtain a criminal conviction
prior to the entry of an order for the destruction of matter pursuant
to this section. Any matter described in subdivision (a) which is in the
possession of any city, county, city and county, or state official or
agency, including found property, or property obtained as the result
of a case in which no trial was had or which has been disposed of by
way of dismissal or otherwise than by way of conviction may be
ordered destroyed.

(g) A court order for destruction of matter described in
subdivision (a) may be carried out by a police or sheriff’s department
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or by the Department of Justice. The court order shall specify the
agency responsible for the destruction.

(h) As used in this section, “matter” means any book, magazine,
newspaper, or other printed or written material or any picture,
drawing, photograph, motion picture, or other pictorial
representation, or any statue or other figure, or any recording,
transcription or mechanical, chemical or electrical reproduction, or
any other articles, equipment, machines, or materials. “Matter” also
means any representation of information, data, or image, including,
but not limited to, any film, filmstrip, photograph, negative, slide,
photocopy, videotape, video laser disc, computer hardware,
computer software, computer floppy disc, data storage media,
CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film or filmstrip.

(i) This section shall not apply where the minor depicted is
lawfully emancipated, including lawful conduct between spouses
when one or more are under the age of 18.

(j) It shall be a defense in any forfeiture proceeding that the
matter seized was lawfully possessed in aid of legitimate scientific or
educational purposes.

SEC. 8. Section 312.6 is added to the Penal Code, to read:

312.6. (a) It does not constitute a violation of this chapter for a
person or entity solely to provide access or connection to or from a
facility, system, or network over which that person or entity has no
control, including related capabilities that are incidental to providing
access or connection. This subdivision does not apply to an individual
or entity that is owned or controlled by, or a conspirator with, an
entity actively involved in the creation, editing, or knowing
distribution of communications that violate this chapter.

(b) An employer is not liable under this chapter for the actions of
an employee or agent unless the employee’s or agent’s conduct is
within the scope of his or her employment or agency and the
employer has knowledge of, authorizes, or ratifies the employee’s or
agent’s conduct.

(c) It is a defense to prosecution under this chapter and in any civil
action that may be instituted based on a violation of this chapter that
a person has taken reasonable, effective, and appropriate actions in
good faith to restrict or prevent the transmission of, or access to, a
communication specified in this chapter.

SEC.9. Section 312.7 is added to the Penal Code, to read:

312.7. Nothing in this chapter shall be construed to apply to
interstate services or to any other activities or actions for which states
are prohibited from imposing liability pursuant to paragraph (4) of
subsection (g) of Section 223 of Title 47 of the United States Code.

SEC. 10. Section 1524 of the Penal Code is amended to read:

1524. (a) A search warrant may be issued upon any of the
following grounds:
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(1) When the property was stolen or embezzled.

(2) When the property or things were used as the means of
committing a felony.

(3) When the property or things are in the possession of any
person with the intent to use it as a means of committing a public
offense, or in the possession of another to whom he or she may have
delivered it for the purpose of concealing it or preventing its being
discovered.

(4) When the property or things to be seized consist of any item
or constitutes any evidence that tends to show a felony has been
committed, or tends to show that a particular person has committed
a felony.

(5) When the property or things to be seized consist of evidence
that tends to show that sexual exploitation of a child, in violation of
Section 311.3, or possession of matter depicting sexual conduct of a
person under the age of 18 years, in violation of Section 311.11, has
occurred or is occurring.

(b) The property or things described in subdivision (a) may be
taken on the warrant from any place, or from any person in whose
possession it may be.

(c) Notwithstanding subdivision (a) or (b), no search warrant
shall issue for any documentary evidence in the possession or under
the control of any person who is a lawyer as defined in Section 950
of the Evidence Code, a physician as defined in Section 990 of the
Evidence Code, a psychotherapist as defined in Section 1010 of the
Evidence Code, or a clergyman as defined in Section 1030 of the
Evidence Code, and who is not reasonably suspected of engaging or
having engaged in criminal activity related to the documentary
evidence for which a warrant is requested unless the following
procedure has been complied with:

(1) At the time of the issuance of the warrant the court shall
appoint a special master in accordance with subdivision (d) to
accompany the person who will serve the warrant. Upon service of
the warrant, the special master shall inform the party served of the
specific items being sought and that the party shall have the
opportunity to provide the items requested. If the party, in the
judgment of the special master, fails to provide the items requested,
the special master shall conduct a search for the items in the areas
indicated in the search warrant.

(2) If the party who has been served states that an item or items
should not be disclosed, they shall be sealed by the special master and
taken to court for a hearing.

At the hearing the party searched shall be entitled to raise any
issues that may be raised pursuant to Section 1538.5 as well as a claim
that the item or items are privileged, as provided by law. The hearing
shall be held in the superior court. The court shall provide sufficient
time for the parties to obtain counsel and make any motions or
present any evidence. The hearing shall be held within three days of
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the service of the warrant unless the court makes a finding that the
expedited hearing is impracticable. In that case the matter shall be
heard at the earliest possible time.

(3) The warrant shall, whenever practicable, be served during
normal business hours. In addition, the warrant shall be served upon
a party who appears to have possession or control of the items sought.
If after reasonable efforts, the party serving the warrant is unable to
locate the person, the special master shall seal and return to the court
for determination by the court any item that appears to be privileged
as provided by law.

(d) As used in this section, a “special master” is an attorney who
is a member in good standing of the California State Bar and who has
been selected from a list of qualified attorneys that is maintained by
the State Bar particularly for the purposes of conducting the searches
described in this section. These attorneys shall serve without
compensation. A special master shall be considered a public
employee, and the governmental entity that caused the search
warrant to be issued shall be considered the employer of the special
master and the applicable public entity, for purposes of Division 3.6
(commencing with Section 810) of Title 1 of the Government Code,
relating to claims and actions against public entities and public
employees. In selecting the special master the court shall make every
reasonable effort to ensure that the person selected has no
relationship with any of the parties involved in the pending matter.
Any information obtained by the special master shall be confidential
and shall not be divulged except in direct response to inquiry by the
court.

In any case in which the magistrate determines that, after
reasonable efforts have been made to obtain a special master, a
special master is not available and would not be available within a
reasonable period of time, the magistrate may direct the party
seeking the order to conduct the search in the manner described in
this section in lieu of the special master.

(e) Any search conducted pursuant to this section by a special
master may be conducted in such a manner as to permit the party
serving the warrant or his or her designee to accompany the special
master as he or she conducts his or her search. However, that party
or his or her designee shall not participate in the search nor shall he
or she examine any of the items being searched by the special master
except upon agreement of the party upon whom the warrant has
been served.

(f) As used in this section “documentary evidence” includes, but
is not limited to, writings, documents, blueprints, drawings,
photographs, computer printouts, microfilms, X-rays, files, diagrams,
ledgers, books, tapes, audio and video recordings, films or papers of
any type or description.

(g) No warrant shall issue for any item or items described in
Section 1070 of the Evidence Code.
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SEC. 11. Section 1524 of the Penal Code is amended to read:

1524. (a) A search warrant may be issued upon any of the
following grounds:

(1) When the property was stolen or embezzled.

(2) When the property or things were used as the means of
committing a felony.

(3) When the property or things are in the possession of any
person with the intent to use it as a means of committing a public
offense, or in the possession of another to whom he or she may have
delivered it for the purpose of concealing it or preventing its being
discovered.

(4) When the property or things to be seized consist of any item
or constitute any evidence that tends to show a felony has been
committed, or tends to show that a particular person has committed
a felony.

(5) When the property or things to be seized consist of evidence
that tends to show that sexual exploitation of a child, in violation of
Section 311.3, or possession of matter depicting sexual conduct of a
person under the age of 18 years, in violation of Section 311.11, has
occurred or is occurring.

(6) When there is a warrant to arrest a person.

(b) The property or things or person or persons described in
subdivision (a) may be taken on the warrant from any place, or from
any person in whose possession the property or things may be.

(c) Notwithstanding subdivision (a) or (b), no search warrant
shall issue for any documentary evidence in the possession or under
the control of any person, who is a lawyer as defined in Section 950
of the Evidence Code, a physician as defined in Section 990 of the
Evidence Code, a psychotherapist as defined in Section 1010 of the
Evidence Code, or a clergyman as defined in Section 1030 of the
Evidence Code, and who is not reasonably suspected of engaging or
having engaged in criminal activity related to the documentary
evidence for which a warrant is requested unless the following
procedure has been complied with:

(1) At the time of the issuance of the warrant the court shall
appoint a special master in accordance with subdivision (d) to
accompany the person who will serve the warrant. Upon service of
the warrant, the special master shall inform the party served of the
specific items being sought and that the party shall have the
opportunity to provide the items requested. If the party, in the
judgment of the special master, fails to provide the items requested,
the special master shall conduct a search for the items in the areas
indicated in the search warrant.

(2) If the party who has been served states that an item or items
should not be disclosed, they shall be sealed by the special master and
taken to court for a hearing.

At the hearing the party searched shall be entitled to raise any
issues that may be raised pursuant to Section 1538.5 as well as a claim



7382 STATUTES OF 199 [ Ch. 1079 ]

that the item or items are privileged, as provided by law. The hearing
shall be held in the superior court. The court shall provide sufficient
time for the parties to obtain counsel and make any motions or
present any evidence. The hearing shall be held within three days of
the service of the warrant unless the court makes a finding that the
expedited hearing is impracticable. In that case the matter shall be
heard at the earliest possible time.

(3) The warrant shall, whenever practicable, be served during
normal business hours. In addition, the warrant shall be served upon
a party who appears to have possession or control of the items sought.
If after reasonable efforts, the party serving the warrant is unable to
locate the person, the special master shall seal and return to the court
for determination by the court any item that appears to be privileged
as provided by law.

(d) As used in this section, a “special master” is an attorney who
is a member in good standing of the California State Bar and who has
been selected from a list of qualified attorneys that is maintained by
the State Bar particularly for the purposes of conducting the searches
described in this section. These attorneys shall serve without
compensation. A special master shall be considered a public
employee, and the governmental entity that caused the search
warrant to be issued shall be considered the employer of the special
master and the applicable public entity, for purposes of Division 3.6
(commencing with Section 810) of Title 1 of the Government Code,
relating to claims and actions against public entities and public
employees. In selecting the special master the court shall make every
reasonable effort to ensure that the person selected has no
relationship with any of the parties involved in the pending matter.
Any information obtained by the special master shall be confidential
and shall not be divulged except in direct response to inquiry by the
court.

In any case in which the magistrate determines that, after
reasonable efforts have been made to obtain a special master, a
special master is not available and would not be available within a
reasonable period of time, the magistrate may direct the party
seeking the order to conduct the search in the manner described in
this section in lieu of the special master.

(e) Any search conducted pursuant to this section by a special
master may be conducted in such a manner as to permit the party
serving the warrant or his or her designee to accompany the special
master as he or she conducts his or her search. However, that party
or his or her designee shall not participate in the search nor shall he
or she examine any of the items being searched by the special master
except upon agreement of the party upon whom the warrant has
been served.

(f) As used in this section, “documentary evidence” includes, but
is not limited to, writings, documents, blueprints, drawings,
photographs, computer printouts, microfilms, X-rays, files, diagrams,
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ledgers, books, tapes, audio and video recordings, films or papers of
any type or description.

(g) No warrant shall issue for any item or items described in
Section 1070 of the Evidence Code.

SEC. 12. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs which may be incurred by a local agency or school district
will be incurred because this act creates a new crime or infraction,
changes the definition of a crime or infraction, changes the penalty
for a crime or infraction, or eliminates a crime or infraction.
Notwithstanding Section 17580 of the Government Code, unless
otherwise specified in this act, the provisions of this act shall become
operative on the same date that the act takes effect pursuant to the
California Constitution.

SEC. 13. Section 11 of this bill incorporates amendments to
Section 1524 of the Penal Code proposed by both this bill and SB 1379.
It shall only become operative if (1) both bills are enacted and
become effective on January 1, 1997, (2) each bill amends Section
1524 of the Penal Code, and (3) this bill is enacted after SB 1379, in
which case Section 10 of this bill shall not become operative.

SEC. 14. (a) Section 5.5 of this bill incorporates amendments to
Section 311.4 of the Penal Code proposed by both this bill and AB 295.
It shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 1997, (2) each bill amends
Section 311.4 of the Penal Code, and (3) this bill is enacted after AB
295, in which case Section 5 of this bill shall not become operative.

(b) Section 6.5 of this bill incorporates amendments to Section
311.11 of the Penal Code proposed by both this bill and AB 295. It shall
only become operative if (1) both bills are enacted and become
effective on or before January 1, 1997, (2) each bill amends Section
311.11 of the Penal Code, and (3) this bill is enacted after AB 295, in
which case Section 6 of this bill shall not become operative.

CHAPTER 1080

An act to amend Sections 311, 311.1, 311.2, 311.3, 311.4, 311.11, 312.3,
and 11166 of, and to add Sections 312.6 and 312.7 to, the Penal Code,
relating to pornography.

[Approved by Governor September 29, 1996. Filed with
Secretary of State September 30, 1996.]

The people of the State of California do enact as follows:

SECTION 1. Section 311 of the Penal Code is amended to read:
311. Asused in this chapter, the following definitions apply:
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(a) “Obscene matter” means matter, taken as a whole, that to the
average person, applying contemporary statewide standards, appeals
to the prurient interest, that, taken as a whole, depicts or describes
sexual conduct in a patently offensive way, and that, taken as a whole,
lacks serious literary, artistic, political, or scientific value.

(1) If it appears from the nature of the matter or the
circumstances of its dissemination, distribution, or exhibition that it
is designed for clearly defined deviant sexual groups, the appeal of
the matter shall be judged with reference to its intended recipient
group.

(2) In prosecutions under this chapter, if circumstances of
production, presentation, sale, dissemination, distribution, or
publicity indicate that matter is being commercially exploited by the
defendant for the sake of its prurient appeal, this evidence is
probative with respect to the nature of the matter and may justify the
conclusion that the matter lacks serious literary, artistic, political, or
scientific value.

(3) In determining whether the matter taken as a whole lacks
serious literary, artistic, political, or scientific value in description or
representation of those matters, the fact that the defendant knew
that the matter depicts persons under the age of 16 years engaged in
sexual conduct, as defined in subdivision (c) of Section 311.4, is a
factor that may be considered in making that determination.

(b) “Matter” means any book, magazine, newspaper, or other
printed or written material, or any picture, drawing, photograph,
motion picture, or other pictorial representation, or any statue or
other figure, or any recording, transcription, or mechanical,
chemical, or electrical reproduction, or any other article, equipment,
machine, or material. “Matter” also means live or recorded
telephone messages if transmitted, disseminated, or distributed as
part of a commercial transaction.

(c) “Person” means any individual, partnership, firm, association,
corporation, limited liability company, or other legal entity.

(d) “Distribute” means transfer possession of, whether with or
without consideration.

(e) “Knowingly” means being aware of the character of the
matter or live conduct.

(f) “Exhibit” means show.

(g) “Obscene live conduct” means any physical human body
activity, whether performed or engaged in alone or with other
persons, including but not limited to singing, speaking, dancing,
acting, simulating, or pantomiming, taken as a whole, that to the
average person, applying contemporary statewide standards appeals
to the prurient interest and is conduct that, taken as a whole, depicts
or describes sexual conduct in a patently offensive way and that,
taken as a whole, lacks serious literary, artistic, political, or scientific
value.
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(1) If it appears from the nature of the conduct or the
circumstances of its production, presentation, or exhibition that it is
designed for clearly defined deviant sexual groups, the appeal of the
conduct shall be judged with reference to its intended recipient
group.

(2) In prosecutions under this chapter, if circumstances of
production, presentation, advertising, or exhibition indicate that live
conduct is being commercially exploited by the defendant for the
sake of its prurient appeal, that evidence is probative with respect to
the nature of the conduct and may justify the conclusion that the
conduct lacks serious literary, artistic, political, or scientific value.

(3) In determining whether the live conduct taken as a whole
lacks serious literary, artistic, political, or scientific value in
description or representation of those matters, the fact that the
defendant knew that the live conduct depicts persons under the age
of 16 years engaged in sexual conduct, as defined in subdivision (c)
of Section 311.4, is a factor that may be considered in making that
determination.

(h) The Legislature expresses its approval of the holding of People
v. Cantrell, 7 Cal. App. 4th 523, that, for the purposes of this chapter,
matter that “depicts a person under the age of 18 years personally
engaging in personally stimulating sexual conduct” is limited to
visual works that depict that conduct.

SEC. 2. Section 311.1 of the Penal Code is amended to read:

311.1. (a) Every person who knowingly sends or causes to be
sent, or brings or causes to be brought, into this state for sale or
distribution, or in this state possesses, prepares, publishes, produces,
develops, duplicates, or prints any representation of information,
data, or image, including, but not limited to, any film, filmstrip,
photograph, negative, slide, photocopy, videotape, video laser disc,
computer hardware, computer software, computer floppy disc, data
storage media, CD-ROM, or computer-generated equipment or any
other computer-generated image that contains or incorporates in
any manner, any film or filmstrip, with intent to distribute or to
exhibit to, or to exchange with, others, or who offers to distribute,
distributes, or exhibits to, or exchanges with, others, any obscene
matter, knowing that the matter depicts a person under the age of
18 years personally engaging in or personally simulating sexual
conduct, as defined in Section 311.4, shall be punished either by
imprisonment in the county jail for up to one year, by a fine not to
exceed one thousand dollars ($1,000), or by both the fine and
imprisonment, or by imprisonment in the state prison, by a fine not
to exceed ten thousand dollars ($10,000), or by the fine and
imprisonment.

(b) This section does not apply to the activities of law enforcement
and prosecuting agencies in the investigation and prosecution of
criminal offenses or to legitimate medical, scientific, or educational
activities, or to lawful conduct between spouses.
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(c) This section does not apply to matter which depicts a child
under the age of 18, which child is legally emancipated, including
lawful conduct between spouses when one or both are under the age
of 18.

(d) It does not constitute a violation of this section for a telephone
corporation, as defined by Section 234 of the Public Utilities Code, to
carry or transmit messages described in this chapter or perform
related activities in providing telephone services.

SEC. 3. Section 311.2 of the Penal Code is amended to read:

311.2. (a) Every person who knowingly sends or causes to be
sent, or brings or causes to be brought, into this state for sale or
distribution, or in this state possesses, prepares, publishes, produces,
or prints, with intent to distribute or to exhibit to others, or who offers
to distribute, distributes, or exhibits to others, any obscene matter is
for a first offense, guilty of a misdemeanor. If the person has
previously been convicted of any violation of this section, the court
may, in addition to the punishment authorized in Section 311.9,
impose a fine not exceeding fifty thousand dollars ($50,000).

(b) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints, with intent to distribute or to exhibit to, or to
exchange with, others for commercial consideration, or who offers to
distribute, distributes, or exhibits to, or exchanges with, others for
commercial consideration, any obscene matter, knowing that the
matter depicts a person under the age of 18 years personally engaging
in or personally simulating sexual conduct, as defined in Section 311.4,
is guilty of a felony and shall be punished by imprisonment in state
prison for two, three, or six years, or by a fine not exceeding one
hundred thousand dollars ($100,000), in the absence of a finding that
the defendant would be incapable of paying such a fine, or by both
that fine and imprisonment.

(c) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints any representation of information, data, or
image, including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film or filmstrip, with intent to distribute or to exhibit
to, or to exchange with, a person 18 years of age or older, or who offers
to distribute, distributes, or exhibits to, or exchanges with, a person
18 years of age or older any matter, knowing that the matter depicts
a person under the age of 18 years personally engaging in or
personally simulating sexual conduct, as defined in Section 311.4, is
guilty of a misdemeanor and shall be punished by imprisonment in
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the county jail for up to one year, or by a fine not exceeding two
thousand dollars ($2,000), or by both that fine and imprisonment. It
is not necessary to prove commercial consideration or that the matter
is obscene in order to establish a violation of this subdivision. If a
person has been previously convicted of a violation of this
subdivision, he or she is guilty of a felony.

(d) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints any representation of information, data, or
image, including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film or filmstrip, with intent to distribute or to exhibit
to, or to exchange with, a person under 18 years of age, or who offers
to distribute, distributes, or exhibits to, or exchanges with, a person
under 18 years of age any matter, knowing that the matter depicts a
person under the age of 18 years personally engaging in or personally
simulating sexual conduct, as defined in Section 311.4, is guilty of a
felony. It is not necessary to prove commercial consideration or that
the matter is obscene in order to establish a violation of this
subdivision.

(e) Subdivisions (a) to (d), inclusive, shall not apply to the
activities of law enforcement and prosecuting agencies in the
investigation and prosecution of criminal offenses or to legitimate
medical, scientific, or educational activities, or to lawful conduct
between spouses.

(f) This section shall not apply to matter which depicts a child
under the age of 18, which child is legally emancipated, including
lawful conduct between spouses when one or both are under the age
of 18.

(g) It does not constitute a violation of this section for a telephone
corporation, as defined by Section 234 of the Public Utilities Code, to
carry or transmit messages described in this chapter or perform
related activities in providing telephone services.

SEC. 3.1. Section 311.2 of the Penal Code is amended to read:

311.2. (a) Every person who knowingly sends or causes to be
sent, or brings or causes to be brought, into this state for sale or
distribution, or in this state possesses, prepares, publishes, produces,
or prints, with intent to distribute or to exhibit to others, or who offers
to distribute, distributes, or exhibits to others, any obscene matter is
for a first offense, guilty of a misdemeanor. If the person has
previously been convicted of any violation of this section, the court
may, in addition to the punishment authorized in Section 311.9,
impose a fine not exceeding fifty thousand dollars ($50,000).
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(b) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints any representation of information, data, or
image, including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film or filmstrip, with intent to distribute or to exhibit
to, or to exchange with, others for commercial consideration, or who
offers to distribute, distributes, or exhibits to, or exchanges with,
others for commercial consideration, any obscene matter, knowing
that the matter depicts a person under the age of 18 years personally
engaging in or personally simulating sexual conduct, as defined in
Section 311.4, is guilty of a felony and shall be punished by
imprisonment in the state prison for two, three, or six years, or by a
fine not exceeding one hundred thousand dollars ($100,000), in the
absence of a finding that the defendant would be incapable of paying
such a fine, or by both that fine and imprisonment.

(c) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints any representation of information, data, or
image, including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film or filmstrip, with intent to distribute or exhibit to,
or to exchange with, a person 18 years of age or older, or who offers
to distribute, distributes, or exhibits to, or exchanges with, a person
18 years of age or older any matter, knowing that the matter depicts
a person under the age of 18 years personally engaging in or
personally simulating sexual conduct, as defined in Section 311.4, is
guilty of a misdemeanor and shall be punished by imprisonment in
the county jail for up to one year, or by a fine not exceeding two
thousand dollars ($2,000), or by both that fine and imprisonment. It
is not necessary to prove commercial consideration or that the matter
is obscene in order to establish a violation of this subdivision. If a
person has been previously convicted of a violation of this
subdivision, he or she is guilty of a felony.

(d) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints any representation of information, data, or
image, including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer



[ Ch. 1080 ] STATUTES OF 1996 7389

hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film or filmstrip, with intent to distribute or exhibit to,
or to exchange with, a person under 18 years of age, or who offers to
distribute, distributes, or exhibits to, or exchanges with, a person
under 18 years of age any matter, knowing that the matter depicts a
person under the age of 18 years personally engaging in or personally
simulating sexual conduct, as defined in Section 311.4, is guilty of a
felony. It is not necessary to prove commercial consideration or that
the matter is obscene in order to establish a violation of this
subdivision.

(e) Subdivisions (a) to (d), inclusive, do not apply to the activities
of law enforcement and prosecuting agencies in the investigation and
prosecution of criminal offenses, to legitimate medical, scientific, or
educational activities, or to lawful conduct between spouses.

(f) This section does not apply to matter that depicts a legally
emancipated child under the age of 18 years or to lawful conduct
between spouses when one or both are under the age of 18 years.

(g) It does not constitute a violation of this section for a telephone
corporation, as defined by Section 234 of the Public Utilities Code, to
carry or transmit messages described in this chapter or to perform
related activities in providing telephone services.

SEC. 3.2. Section 311.2 of the Penal Code is amended to read:

311.2. (a) Every person who knowingly sends or causes to be
sent, or brings or causes to be brought, into this state for sale or
distribution, or in this state possesses, prepares, publishes, produces,
or prints, with intent to distribute or to exhibit to others, or who offers
to distribute, distributes, or exhibits to others, any obscene matter is
for a first offense, guilty of a misdemeanor. If the person has
previously been convicted of any violation of this section, the court
may, in addition to the punishment authorized in Section 311.9,
impose a fine not exceeding fifty thousand dollars ($50,000).

(b) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints, with intent to distribute or to exhibit to, or to
exchange with, a person 18 years of age or older, or who offers to
distribute, distributes, or exhibits to, or exchanges with, others for
commercial consideration, or who offers to distribute, distributes, or
exhibits to, or exchanges with, others for commercial consideration,
any obscene matter, knowing that the matter depicts a person under
the age of 18 years personally engaging in or personally simulating
sexual conduct, as defined in Section 311.4, is guilty of a felony and
shall be punished by imprisonment in state prison for two, three, or
six years, or by a fine not exceeding one hundred thousand dollars
($100,000), in the absence of a finding that the defendant would be
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incapable of paying such a fine, or by both that fine and
imprisonment.

(c) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints any representation of information, data, or
image, including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film or filmstrip, with intent to distribute or to exhibit
to, or to exchange with, a person 18 years of age or older, or who offers
to distribute, distributes, or exhibits to, or exchanges with, a person
18 years of age or older any matter, knowing that the matter depicts
a person under the age of 18 years personally engaging in or
personally simulating sexual conduct, as defined in Section 311.4, is
guilty of a misdemeanor and shall be punished by imprisonment in
a county jail not exceeding one year, by a fine not exceeding two
thousand dollars ($2,000), or by both that fine and imprisonment. It
is not necessary to prove commercial consideration or that the matter
is obscene in order to establish a violation of this subdivision. If a
person has been previously convicted of a violation of this
subdivision, he or she is guilty of a felony punishable by imprisonment
in the state prison for 16 months, or two or three years.

(d) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints any representation of information, data, or
image, including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film or filmstrip, with intent to distribute or to exhibit
to, or to exchange with, a person under 18 years of age, or who offers
to distribute, distributes, or exhibits to, or exchanges with, a person
under 18 years of age any matter, knowing that the matter depicts a
person under the age of 18 years personally engaging in or personally
simulating sexual conduct, as defined in Section 311.4, is guilty of a
felony and shall be punished by imprisonment in the state prison for
two, three, or four years. It is not necessary to prove commercial
consideration or that the matter is obscene in order to establish a
violation of this subdivision.

(e) Subdivisions (a) to (d), inclusive, shall not apply to the
activities of law enforcement or prosecuting agencies in the
investigation or prosecution of criminal offenses, to legitimate
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medical, scientific, or educational activities, or to lawful conduct
between spouses.

(f) This section shall not apply to matter which depicts a child
under the age of 18, which child is legally emancipated, including
lawful conduct between spouses when one or both are under the age
of 18.

(g) It does not constitute a violation of this section for a telephone
corporation, as defined by Section 234 of the Public Utilities Code, to
carry or transmit messages described in this chapter or perform
related activities in providing telephone services.

SEC. 3.3. Section 311.2 of the Penal Code is amended to read:

311.2. (a) Every person who knowingly sends or causes to be
sent, or brings or causes to be brought, into this state for sale or
distribution, or in this state possesses, prepares, publishes, produces,
or prints, with intent to distribute or to exhibit to others, or who offers
to distribute, distributes, or exhibits to others, any obscene matter is
for a first offense, guilty of a misdemeanor. If the person has
previously been convicted of any violation of this section, the court
may, in addition to the punishment authorized in Section 311.9,
impose a fine not exceeding fifty thousand dollars ($50,000).

(b) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints any representation of information, data, or
image, including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film or filmstrip, with intent to distribute or to exhibit
to, or to exchange with, others for commercial consideration, or who
offers to distribute, distributes, or exhibits to, or exchanges with, a
person 18 years of age or older, or who offers to distribute, distributes,
or exhibits to, or exchanges with, others for commercial
consideration, any obscene matter, knowing that the matter depicts
a person under the age of 18 years personally engaging in or
personally simulating sexual conduct, as defined in Section 311.4, is
guilty of a felony and shall be punished by imprisonment in the state
prison for two, three, or six years, or by a fine not exceeding one
hundred thousand dollars ($100,000), in the absence of a finding that
the defendant would be incapable of paying such a fine, or by both
that fine and imprisonment.

(c) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints any representation of information, data, or
image, including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer
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hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film or filmstrip, with intent to distribute or exhibit to,
or to exchange with, a person 18 years of age or older, or who offers
to distribute, distributes, or exhibits to, or exchanges with, a person
18 years of age or older any matter, knowing that the matter depicts
a person under the age of 18 years personally engaging in or
personally simulating sexual conduct, as defined in Section 311.4, is
guilty of a misdemeanor and shall be punished by imprisonment in
a county jail not exceeding one year, or by a fine not exceeding two
thousand dollars ($2,000), or by both that fine and imprisonment. It
is not necessary to prove commercial consideration or that the matter
is obscene in order to establish a violation of this subdivision. If a
person has been previously convicted of a violation of this
subdivision, he or she is guilty of a felony punishable by imprisonment
in the state prison for 16 months, or two or three years.

(d) Every person who knowingly sends or causes to be sent, or
brings or causes to be brought, into this state for sale or distribution,
or in this state possesses, prepares, publishes, produces, develops,
duplicates, or prints any representation of information, data, or
image, including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film or filmstrip, with intent to distribute or exhibit to,
or to exchange with, a person under 18 years of age, or who offers to
distribute, distributes, or exhibits to, or exchanges with, a person
under 18 years of age any matter, knowing that the matter depicts a
person under the age of 18 years personally engaging in or personally
simulating sexual conduct, as defined in Section 311.4, is guilty of a
felony and shall be punished in the state prison for 16 months, or two
or three years. It is not necessary to prove commercial consideration
or that the matter is obscene in order to establish a violation of this
subdivision.

(e) Subdivisions (a) to (d), inclusive, do not apply to the activities
of law enforcement or prosecuting agencies in the investigation or
prosecution of criminal offenses, to legitimate medical, scientific, or
educational activities, or to lawful conduct between spouses.

(f) This section does not apply to matter that depicts a legally
emancipated child under the age of 18 years or to lawful conduct
between spouses when one or both are under the age of 18 years.

(g) It does not constitute a violation of this section for a telephone
corporation, as defined by Section 234 of the Public Utilities Code, to
carry or transmit messages described in this chapter or to perform
related activities in providing telephone services.

SEC. 4. Section 311.3 of the Penal Code is amended to read:
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311.3. (a) A person is guilty of sexual exploitation of a child if he
or she knowingly develops, duplicates, prints, or exchanges any
representation of information, data, or image, including, but not
limited to, any film, filmstrip, photograph, negative, slide, photocopy,
videotape, video laser disc, computer hardware, computer software,
computer floppy disc, data storage media, CD-ROM, or
computer-generated equipment or any other computer-generated
image that contains or incorporates in any manner, any film or
filmstrip that depicts a person under the age of 18 years engaged in
an act of sexual conduct.

(b) As used in this section, “sexual conduct” means any of the
following:

(1) Sexual intercourse, including genital-genital, oral-genital,
anal-genital, or oral-anal, whether between persons of the same or
opposite sex or between humans and animals.

(2) Penetration of the vagina or rectum by any object.

(3) Masturbation, for the purpose of sexual stimulation of the
viewer.

(4) Sadomasochistic abuse for the purpose of sexual stimulation of
the viewer.

(5) Exhibition of the genitals or pubic or rectal areas of any person
for the purpose of sexual stimulation of the viewer.

(6) Defecation or urination for the purpose of sexual stimulation
of the viewer.

(c) Subdivision (a) does not apply to the activities of law
enforcement and prosecution agencies in the investigation and
prosecution of criminal offenses or to legitimate medical, scientific,
or educational activities, or to lawful conduct between spouses.

(d) Every person who violates subdivision (a) shall be punished
by a fine of not more than two thousand dollars ($2,000) or by
imprisonment in the county jail for not more than one year, or by
both that fine and imprisonment. If the person has been previously
convicted of a violation of subdivision (a) or any section of this
chapter, he or she shall be punished by imprisonment in the state
prison.

(e) The provisions of this section do not apply to an employee of
a commercial film developer who is acting within the scope of his or
her employment and in accordance with the instructions of his or her
employer, provided that the employee has no financial interest in the
commercial developer by which he or she is employed.

SEC. 4.1. Section 311.3 of the Penal Code is amended to read:

311.3. (a) A person is guilty of sexual exploitation of a child if he
or she knowingly develops, duplicates, prints, or exchanges any
representation of information, data, or image, including, but not
limited to, any film, filmstrip, photograph, negative, slide, photocopy,
videotape, video laser disc, computer hardware, computer software,
computer floppy disc, data storage media, CD-ROM, or
computer-generated equipment or any other computer-generated
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image that contains or incorporates in any manner, any film or
filmstrip that depicts a person under the age of 18 years engaged in
an act of sexual conduct.

(b) As used in this section, “sexual conduct” means any of the
following:

(1) Sexual intercourse, including genital-genital, oral-genital,
anal-genital, or oral-anal, whether between persons of the same or
opposite sex or between humans and animals.

(2) Penetration of the vagina or rectum by any object.

(3) Masturbation for the purpose of sexual stimulation of the
viewer.

(4) Sadomasochistic abuse for the purpose of sexual stimulation of
the viewer.

(5) Exhibition of the genitals or the pubic or rectal area of any
person for the purpose of sexual stimulation of the viewer.

(6) Defecation or urination for the purpose of sexual stimulation
of the viewer.

(c) Subdivision (a) does not apply to the activities of law
enforcement and prosecution agencies in the investigation and
prosecution of criminal offenses or to legitimate medical, scientific,
or educational activities, or to lawful conduct between spouses.

(d) Every person who violates subdivision (a) shall be punished
by a fine of not more than two thousand dollars ($2,000) or by
imprisonment in a county jail for not more than one year, or by both
that fine and imprisonment. If the person has been previously
convicted of a violation of subdivision (a) or any section of this
chapter, he or she shall be punished by imprisonment in the state
prison.

(e) The provisions of this section do not apply to an employee of
a commercial film developer who is acting within the scope of his or
her employment and in accordance with the instructions of his or her
employer, provided that the employee has no financial interest in the
commercial developer by which he or she is employed.

(f) Subdivision (a) does not apply to matter that is unsolicited and
is received without knowledge or consent through a facility, system,
or network over which the person or entity has no control.

SEC. 4.2. Section 311.3 of the Penal Code is amended to read:

311.3. (a) A person is guilty of sexual exploitation of a child if he
or she knowingly develops, duplicates, prints, or exchanges any
representation of information, data, or image, including, but not
limited to, any film, filmstrip, photograph, negative, slide, photocopy,
videotape, video laser disc, computer hardware, computer software,
computer floppy disc, data storage media, CD-ROM, or
computer-generated equipment or any other computer-generated
image that contains or incorporates in any manner, any film or
filmstrip that depicts a person under the age of 18 years engaged in
an act of sexual conduct.
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(b) As used in this section, “sexual conduct” means any of the
following:

(1) Sexual intercourse, including genital-genital, oral-genital,
anal-genital, or oral-anal, whether between persons of the same or
opposite sex or between humans and animals.

(2) Penetration of the vagina or rectum by any object.

(3) Masturbation for the purpose of sexual stimulation of the
viewer.

(4) Sadomasochistic abuse for the purpose of sexual stimulation of
the viewer.

(5) Exhibition of the genitals or the pubic or rectal area of any
person for the purpose of sexual stimulation of the viewer.

(6) Defecation or urination for the purpose of sexual stimulation
of the viewer.

(c) Subdivision (a) does not apply to the activities of law
enforcement and prosecution agencies in the investigation and
prosecution of criminal offenses or to legitimate medical, scientific,
or educational activities, or to lawful conduct between spouses.

(d) Any person who violates subdivision (a) shall be punished by
a fine not to exceed two thousand dollars ($2,000), by imprisonment
in a county jail for not more than one year, or by both that fine and
imprisonment. If the person previously has been convicted of a
violation of subdivision (a) or any section of this chapter, he or she
shall be punished by imprisonment in the state prison for 16 months,
or two or three years.

(e) The provisions of this section do not apply to an employee of
a commercial film developer who is acting within the scope of his or
her employment and in accordance with the instructions of his or her
employer, provided that the employee has no financial interest in the
commercial developer by which he or she is employed.

SEC. 4.3. Section 311.3 of the Penal Code is amended to read:

311.3. (a) A person is guilty of sexual exploitation of a child if he
or she knowingly develops, duplicates, prints, or exchanges any
representation of information, data, or image, including, but not
limited to, any film, filmstrip, photograph, negative, slide, photocopy,
videotape, video laser disc, computer hardware, computer software,
computer floppy disc, data storage media, CD-ROM, or
computer-generated equipment or any other computer-generated
image that contains or incorporates in any manner, any film or
filmstrip that depicts a person under the age of 18 years engaged in
an act of sexual conduct.

(b) As used in this section, “sexual conduct” means any of the
following:

(1) Sexual intercourse, including genital-genital, oral-genital,
anal-genital, or oral-anal, whether between persons of the same or
opposite sex or between humans and animals.

(2) Penetration of the vagina or rectum by any object.



7396 STATUTES OF 1996 [ Ch. 1080 ]

(3) Masturbation for the purpose of sexual stimulation of the
viewer.

(4) Sadomasochistic abuse for the purpose of sexual stimulation of
the viewer.

(5) Exhibition of the genitals or the pubic or rectal area of any
person for the purpose of sexual stimulation of the viewer.

(6) Defecation or urination for the purpose of sexual stimulation
of the viewer.

(c) Subdivision (a) does not apply to the activities of law
enforcement and prosecution agencies in the investigation and
prosecution of criminal offenses or to legitimate medical, scientific,
or educational activities, or to lawful conduct between spouses.

(d) Any person who violates subdivision (a) shall be punished by
a fine not to exceed two thousand dollars ($2,000) or by
imprisonment in a county jail not to exceed one year, or by both that
fine and imprisonment. If the person previously has been convicted
of a violation of subdivision (a) or any section in this chapter, he or
she shall be punished by imprisonment in the state prison for 16
months, or two or three years.

(e) The provisions of this section do not apply to an employee of
a commercial film developer who is acting within the scope of his or
her employment and in accordance with the instructions of his or her
employer, provided that the employee has no financial interest in the
commercial developer by which he or she is employed.

(f) Subdivision (a) does not apply to matter that is unsolicited and
is received without knowledge or consent through a facility, system,
or network over which the person or entity has no control.

SEC.5. Section 311.4 of the Penal Code is amended to read:

311.4. (a) Every person who, with knowledge that a person is a
minor, or who, while in possession of any facts on the basis of which
he or she should reasonably know that the person is a minor, hires,
employs, or uses the minor to do or assist in doing any of the acts
described in Section 311.2, is, for a first offense, guilty of a
misdemeanor. If the person has previously been convicted of any
violation of this section, the court may, in addition to the punishment
authorized in Section 311.9, impose a fine not exceeding fifty
thousand dollars ($50,000).

(b) Every person who, with knowledge that a person is a minor
under the age of 18 years, or who, while in possession of any facts on
the basis of which he or she should reasonably know that the person
is a minor under the age of 18 years, knowingly promotes, employs,
uses, persuades, induces, or coerces a minor under the age of 18 years,
or any parent or guardian of a minor under the age of 18 years under
his or her control who knowingly permits the minor, to engage in or
assist others to engage in either posing or modeling alone or with
others for purposes of preparing any representation of information,
data, or image, including, but not limited to, any film, filmstrip,
photograph, negative, slide, photocopy, videotape, video laser disc,
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computer hardware, computer software, computer floppy disc, data
storage media, CD-ROM, or computer-generated equipment or any
other computer-generated image that contains or incorporates in
any manner, any film, filmstrip, or a live performance involving,
sexual conduct by a minor under the age of 18 years alone or with
other persons or animals, for commercial purposes, is guilty of a
felony and shall be punished by imprisonment in the state prison for
three, six, or eight years.

(c) Every person who, with knowledge that a person is a minor
under the age of 18 years, or who, while in possession of any facts on
the basis of which he or she should reasonably know that the person
is a minor under the age of 18 years, knowingly promotes, employs,
uses, persuades, induces, or coerces a minor under the age of 18 years,
or any parent or guardian of a minor under the age of 18 years under
his or her control who knowingly permits the minor, to engage in or
assist others to engage in either posing or modeling alone or with
others for purposes of preparing any representation of information,
data, or image, including, but not limited to, any film, filmstrip,
photograph, negative, slide, photocopy, videotape, video laser disc,
computer hardware, computer software, computer floppy disc, data
storage media, CD-ROM, or computer-generated equipment or any
other computer-generated image that contains or incorporates in
any manner, any film, filmstrip, or a live performance involving,
sexual conduct by a minor under the age of 18 years alone or with
other persons or animals, is guilty of a felony. It is not necessary to
prove commercial purposes in order to establish a violation of this
subdivision.

(d) (1) As used in subdivisions (b) and (c), “sexual conduct”
means any of the following, whether actual or simulated: sexual
intercourse, oral copulation, anal intercourse, anal oral copulation,
masturbation,  bestiality, sexual sadism, sexual masochism,
penetration of the vagina or rectum by any object in a lewd or
lascivious manner, exhibition of the genitals or pubic or rectal area
for the purpose of sexual stimulation of the viewer, any lewd or
lascivious sexual act as defined in Section 288, or excretory functions
performed in a lewd or lascivious manner, whether or not any of the
above conduct is performed alone or between members of the same
or opposite sex or between humans and animals. An act is simulated
when it gives the appearance of being sexual conduct.

(2) As used in subdivisions (b) and (c), “matter” means any film,
filmstrip, photograph, negative, slide, photocopy, videotape, video
laser disc, computer hardware, computer software, computer floppy
disc, or any other  computer-related equipment  or
computer-generated image that contains or incorporates in any
manner, any film, filmstrip, photograph, negative, slide, photocopy,
videotape, or video laser disc.
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(e) This section does not apply to a legally emancipated minor or
to lawful conduct between spouses if one or both are under the age
of 18.

(f) In every prosecution under this section involving a minor
under the age of 14 years at the time of the offense, the age of the
victim shall be pled and proven for the purpose of the enhanced
penalty provided in Section 647.6. Failure to plead and prove that the
victim was under the age of 14 years at the time of the offense is not
a bar to prosecution under this section if it is proven that the victim
was under the age of 18 years at the time of the offense.

SEC.5.5. Section 311.4 of the Penal Code is amended to read:

311.4. (a) Every person who, with knowledge that a person is a
minor, or who, while in possession of any facts on the basis of which
he or she should reasonably know that the person is a minor, hires,
employs, or uses the minor to do or assist in doing any of the acts
described in Section 311.2, for a first offense, punishable in a county
jail not exceeding one year or in the state prison. If the person has
been previously convicted of any violation of this section, he or she
shall be punished by imprisonment in the state prison for two, three,
or four years and a fine not exceeding fifty thousand dollars ($50,000).

(b) Every person who, with knowledge that a person is a minor
under the age of 18 years, or who, while in possession of any facts on
the basis of which he or she should reasonably know that the person
is a minor under the age of 18 years, knowingly promotes, employs,
uses, persuades, induces, or coerces a minor under the age of 18 years,
or any parent or guardian of a minor under the age of 18 years under
his or her control who knowingly permits the minor, to engage in or
assist others to engage in either posing or modeling alone or with
others for purposes of preparing any representation of information,
data, or image, including, but not limited to, any film, filmstrip,
photograph, negative, slide, photocopy, videotape, video laser disc,
computer hardware, computer software, computer floppy disc, data
storage media, CD-ROM, or computer-generated equipment or any
other computer-generated image that contains or incorporates in
any manner, any film, filmstrip, or a or live performance involving
sexual conduct by a minor under the age of 18 years alone or with
other persons or animals, for commercial purposes, is guilty of a
felony and shall be punished by imprisonment in the state prison for
three, six, or eight years.

(c) Every person who, with knowledge that a person is a minor
under the age of 18 years, or who, while in possession of any facts on
the basis of which he or she should reasonably know that the person
is a minor under the age of 18 years, knowingly promotes, employs,
uses, persuades, induces, or coerces a minor under the age of 18 years,
or any parent or guardian of a minor under the age of 18 years under
his or her control who knowingly permits the minor, to engage in or
assist others to engage in either posing or modeling alone or with
others for purposes of preparing any representation of information,
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data, or image, including, but not limited to, any film, filmstrip,
photograph, negative, slide, photocopy, videotape, video laser disc,
computer hardware, computer software, computer floppy disc, data
storage media, CD-ROM, or computer-generated equipment or any
other computer-generated image that contains or incorporates in
any manner, any film, filmstrip, or a live performance involving,
sexual conduct by a minor under the age of 18 years alone or with
other persons or animals, is guilty of a felony and shall be punished
by imprisonment in the state prison for two, three, or four years. It
is not necessary to prove commercial purposes in order to establish
a violation of this subdivision.

(d) (1) As used in subdivisions (b) and (c), “sexual conduct”
means any of the following, whether actual or simulated: sexual
intercourse, oral copulation, anal intercourse, anal-oral copulation,
masturbation,  bestiality, sexual sadism, sexual masochism,
penetration of the vagina or rectum by any object in a lewd or
lascivious manner, exhibition of the genitals or the pubic or rectal
area for the purpose of sexual stimulation of the viewer, any lewd or
lascivious sexual act as defined in Section 288, or excretory functions
performed in a lewd or lascivious manner, whether or not any of the
above conduct is performed alone or between members of the same
or opposite sex or between humans and animals. An act is simulated
when it gives the appearance of being sexual conduct.

(2) As used in subdivisions (b) and (c), “matter” means any film,
filmstrip, photograph, negative, slide, photocopy, videotape, video
laser disc, computer hardware, computer software, computer floppy
disc, or any other  computer-related equipment  or
computer-generated image that contains or incorporates in any
manner, any film, filmstrip, photograph, negative, slide, photocopy,
videotape, or video laser disc.

(e) This section does not apply to a legally emancipated minor or
to lawful conduct between spouses if one or both are under the age
of 18.

(f) In every prosecution under this section involving a minor
under the age of 14 years at the time of the offense, the age of the
victim shall be pled and proven for the purpose of the enhanced
penalty provided in Section 647.6. Failure to plead and prove that the
victim was under the age of 14 years at the time of the offense is not
a bar to prosecution under this section if it is proven that the victim
was under the age of 18 years at the time of the offense.

(g) A felony conviction under subdivision (a) shall not constitute
a current felony conviction for purposes of subdivisions (b) to (i),
inclusive, of Section 667 or Section 1170.12.

SEC. 6. Section 311.11 of the Penal Code is amended to read:

311.11. (a) Every person who knowingly possesses or controls
any matter, representation of information, data, or image, including,
but not limited to, any film, filmstrip, photograph, negative, slide,
photocopy, videotape, video laser disc, computer hardware,
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computer software, computer floppy disc, data storage media,
CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film or filmstrip, the production of which involves the
use of a person under the age of 18 years, knowing that the matter
depicts a person under the age of 18 years personally engaging in or
simulating sexual conduct, as defined in subdivision (d) of Section
3114, is guilty of a public offense and shall be punished by
imprisonment in the county jail for up to one year, or by a fine not
exceeding two thousand five hundred dollars ($2,500), or by both the
fine and imprisonment.

(b) If a person has been previously convicted of a violation of this
section, he or she is guilty of a felony and shall be punished by
imprisonment for two, four, or six years.

(c) It is not necessary to prove that the matter is obscene in order
to establish a violation of this section.

(d) This section does not apply to drawings, figurines, statues, or
any film rated by the Motion Picture Association of America, nor does
it apply to live or recorded telephone messages when transmitted,
disseminated, or distributed as part of a commercial transaction.

SEC. 6.5. Section 311.11 of the Penal Code is amended to read:

311.11. (a) Every person who knowingly possesses or controls
any matter, any representation of information, data, or image,
including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer
hardware, computer software, computer floppy disc, data storage
media, CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner, any film or filmstrip, the production of which involves the
use of a person under the age of 18 years, knowing that the matter
depicts a person under the age of 18 years personally engaging in or
simulating sexual conduct, as defined in subdivision (d) of Section
3114, is guilty of a public offense and shall be punished by
imprisonment in a county jail not exceeding one year, by a fine not
exceeding two thousand five hundred dollars ($2,500), or by both that
imprisonment and fine.

(b) If a person has been previously convicted of a violation of this
section, he or she is guilty of a felony and shall be punished by
imprisonment of two, four, or six years.

(c) It is not necessary to prove that the matter is obscene in order
to establish a violation of this section.

(d) This section does not apply to drawings, figurines, statues, or
any film rated by the Motion Picture Association of America, nor does
it apply to live or recorded telephone messages when transmitted,
disseminated, or distributed as part of a commercial transaction.

SEC. 7. Section 312.3 of the Penal Code is amended to read:

312.3. (a) Matter that depicts a person under the age of 18 years
personally engaging in or personally simulating sexual conduct as
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defined in Section 311.4 and that is in the possession of any city,
county, city and county, or state official or agency is subject to
forfeiture pursuant to this section.

(b) An action to forfeit matter described in subdivision (a) may
be brought by the Attorney General, the district attorney, county
counsel, or the city attorney. Proceedings shall be initiated by a
petition of forfeiture filed in the superior court of the county in which
the matter is located.

(c) The prosecuting agency shall make service of process of a
notice regarding that petition upon every individual who may have
a property interest in the alleged proceeds. The notice shall state that
any interested party may file a verified claim with the superior court
stating the amount of their claimed interest and an affirmation or
denial of the prosecuting agency’s allegation. If the notice cannot be
given by registered mail or personal delivery, the notice shall be
published for at least three successive weeks in a newspaper of
general circulation in the county where the property is located. All
notices shall set forth the time within which a claim of interest in the
property seized is required to be filed.

(d) (1) Any person claiming an interest in the property or
proceeds may, at any time within 30 days from the date of the first
publication of the notice of seizure, or within 30 days after receipt of
actual notice, file with the superior court of the county in which the
action is pending a verified claim stating his or her interest in the
property or proceeds. A verified copy of the claim shall be given by
the claimant to the Attorney General or district attorney, county
counsel, or city attorney, as appropriate.

(2) If, at the end of the time set forth in paragraph (1), an
interested person has not filed a claim, the court, upon motion, shall
declare that the person has defaulted upon his or her alleged interest,
and it shall be subject to forfeiture upon proof of compliance with
subdivision (c).

(e) The burden is on the petitioner to prove beyond a reasonable
doubt that matter is subject to forfeiture pursuant to this section.

(f) It is not necessary to seek or obtain a criminal conviction prior
to the entry of an order for the destruction of matter pursuant to this
section. Any matter described in subdivision (a) that is in the
possession of any city, county, city and county, or state official or
agency, including found property, or property obtained as the result
of a case in which no trial was had or that has been disposed of by way
of dismissal or otherwise than by way of conviction may be ordered
destroyed.

(g) A court order for destruction of matter described in
subdivision (a) may be carried out by a police or sheriff’s department
or by the Department of Justice. The court order shall specify the
agency responsible for the destruction.

(h) As used in this section, “matter” means any book, magazine,
newspaper, or other printed or written material or any picture,
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drawing, photograph, motion picture, or other pictorial
representation, or any statue or other figure, or any recording,
transcription or mechanical, chemical or electrical reproduction, or
any other articles, equipment, machines, or materials. “Matter” also
means any representation of information, data, or image, including,
but not limited to, any film, filmstrip, photograph, negative, slide,
photocopy, videotape, video laser disc, computer hardware,
computer software, computer floppy disc, data storage media,
CD-ROM, or computer-generated equipment or any other
computer-generated image that contains or incorporates in any
manner any film or filmstrip.

(i) This section does not apply to a depiction of a legally
emancipated minor or to lawful conduct between spouses if one or
both are under the age of 18.

() It is a defense in any forfeiture proceeding that the matter
seized was lawfully possessed in aid of legitimate scientific or
educational purposes.

SEC. 8. Section 312.6 is added to the Penal Code, to read:

312.6. (a) It does not constitute a violation of this chapter for a
person or entity solely to provide access or connection to or from a
facility, system, or network over which that person or entity has no
control, including related capabilities that are incidental to providing
access or connection. This subdivision does not apply to an individual
or entity that is owned or controlled by, or a conspirator with, an
entity actively involved in the creation, editing, or knowing
distribution of communications that violate this chapter.

(b) An employer is not liable under this chapter for the actions of
an employee or agent unless the employee’s or agent’s conduct is
within the scope of his or her employment or agency and the
employer has knowledge of, authorizes, or ratifies the employee’s or
agent’s conduct.

(c) It is a defense to prosecution under this chapter and in any civil
action that may be instituted based on a violation of this chapter that
a person has taken reasonable, effective, and appropriate actions in
good faith to restrict or prevent the transmission of, or access to, a
communication specified in this chapter.

SEC.9. Section 312.7 is added to the Penal Code, to read:

312.7. Nothing in this chapter shall be construed to apply to
interstate services or to any other activities or actions for which states
are prohibited from imposing liability pursuant to Paragraph (4) of
subsection (g) of Section 223 of Title 47 of the United States Code.

SEC. 10. Section 11166 of the Penal Code is amended to read:

11166. (a) Except as provided in subdivision (b), any child care
custodian, health practitioner, employee of a child protective agency,
child visitation monitor, firefighter, animal control officer, or
humane society officer who has knowledge of or observes a child, in
his or her professional capacity or within the scope of his or her
employment, whom he or she knows or reasonably suspects has been
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the victim of child abuse, shall report the known or suspected
instance of child abuse to a child protective agency immediately or
as soon as practically possible by telephone and shall prepare and
send a written report thereof within 36 hours of receiving the
information concerning the incident. A child protective agency shall
be notified and a report shall be prepared and sent even if the child
has expired, regardless of whether or not the possible abuse was a
factor contributing to the death, and even if suspected child abuse
was discovered during an autopsy. For the purposes of this article,
“reasonable suspicion” means that it is objectively reasonable for a
person to entertain a suspicion, based upon facts that could cause a
reasonable person in a like position, drawing, when appropriate, on
his or her training and experience, to suspect child abuse. For the
purpose of this article, the pregnancy of a minor does not, in and of
itself, constitute a basis of reasonable suspicion of sexual abuse.

(b) Any child care custodian, health practitioner, employee of a
child protective agency, child visitation monitor, firefighter, animal
control officer, or humane society officer who has knowledge of or
who reasonably suspects that mental suffering has been inflicted
upon a child or that his or her emotional well-being is endangered in
any other way, may report the known or suspected instance of child
abuse to a child protective agency.

(c) Any commercial film and photographic print processor who
has knowledge of or observes, within the scope of his or her
professional capacity or employment, any film, photograph,
videotape, negative, or slide depicting a child under the age of 16
years engaged in an act of sexual conduct, shall report the instance
of suspected child abuse to the law enforcement agency having
jurisdiction over the case immediately, or as soon as practically
possible, by telephone, and shall prepare and send a written report
of it with a copy of the film, photograph, videotape, negative, or slide
attached within 36 hours of receiving the information concerning the
incident. As used in this subdivision, “sexual conduct” means any of
the following:

(1) Sexual intercourse, including genital-genital, oral-genital,
anal-genital, or oral-anal, whether between persons of the same or
opposite sex or between humans and animals.

(2) Penetration of the vagina or rectum by any object.

(3) Masturbation for the purpose of sexual stimulation of the
viewer.

(4) Sadomasochistic abuse for the purpose of sexual stimulation of
the viewer.

(5) Exhibition of the genitals, pubic, or rectal areas of any person
for the purpose of sexual stimulation of the viewer.

(d) Any other person who has knowledge of or observes a child
whom he or she knows or reasonably suspects has been a victim of
child abuse may report the known or suspected instance of child
abuse to a child protective agency.
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(¢) When two or more persons who are required to report are
present and jointly have knowledge of a known or suspected instance
of child abuse, and when there is agreement among them, the
telephone report may be made by a member of the team selected by
mutual agreement and a single report may be made and signed by
the selected member of the reporting team. Any member who has
knowledge that the member designated to report has failed to do so
shall thereafter make the report.

(f) The reporting duties under this section are individual, and no
supervisor or administrator may impede or inhibit the reporting
duties, and no person making a report shall be subject to any sanction
for making the report. However, internal procedures to facilitate
reporting and apprise supervisors and administrators of reports may
be established provided that they are not inconsistent with this
article.

The internal procedures shall not require any employee required
to make reports pursuant to this article to disclose his or her identity
to the employer.

(g) A county probation or welfare department shall immediately,
or as soon as practically possible, report by telephone to the law
enforcement agency having jurisdiction over the case, to the agency
given the responsibility for investigation of cases under Section 300
of the Welfare and Institutions Code, and to the district attorney’s
office every known or suspected instance of child abuse, as defined
in Section 11165.6, except acts or omissions coming within subdivision
(b) of Section 11165.2, or reports made pursuant to Section 11165.13
based on risk to a child which relates solely to the inability of the
parent to provide the child with regular care due to the parent’s
substance abuse, which shall be reported only to the county welfare
department. A county probation or welfare department also shall
send a written report thereof within 36 hours of receiving the
information concerning the incident to any agency to which it is
required to make a telephone report under this subdivision.

A law enforcement agency shall immediately, or as soon as
practically possible, report by telephone to the agency given
responsibility for investigation of cases under Section 300 of the
Welfare and Institutions Code and to the district attorney’s office
every known or suspected instance of child abuse reported to it,
except acts or omissions coming within subdivision (b) of Section
11165.2, which shall be reported only to the county welfare
department. A law enforcement agency shall report to the county
welfare department every known or suspected instance of child
abuse reported to it which is alleged to have occurred as a result of
the action of a person responsible for the child’s welfare, or as the
result of the failure of a person responsible for the child’s welfare to
adequately protect the minor from abuse when the person
responsible for the child’s welfare knew or reasonably should have
known that the minor was in danger of abuse. A law enforcement
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agency also shall send a written report thereof within 36 hours of
receiving the information concerning the incident to any agency to
which it is required to make a telephone report under this
subdivision.

SEC. 11. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction,
eliminates a crime or infraction, or changes the penalty for a crime
or infraction, within the meaning of Section 17556 of the Government
Code, or changes the definition of a crime within the meaning of
Section 6 of Article XIII B of the California Constitution.

Notwithstanding Section 17580 of the Government Code, unless
otherwise specified, the provisions of this act shall become operative
on the same date that the act takes effect pursuant to the California
Constitution.

SEC. 12. (a) Section 3.1 of this bill incorporates amendments to
Section 311.2 of the Penal Code proposed by both this bill and AB
1734. 1t shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 1997, (2) each bill amends
Section 311.2 of the Penal Code, (3) AB 1881 is not enacted or as
enacted does not amend that section, and (4) this bill is enacted after
AB 1734, in which case Sections 3, 3.2, and 3.3 of this bill shall not
become operative.

(b) Section 3.2 of this bill incorporates amendments to Section
311.2 of the Penal Code proposed by both this bill and AB 1881. It shall
only become operative if (1) both bills are enacted and become
effective on or before January 1, 1997, (2) each bill amends Section
311.2 of the Penal Code, (3) AB 1734 is not enacted or as enacted does
not amend that section, and (4) this bill is enacted after AB 1881, in
which case Sections 3, 3.1, and 3.3 of this bill shall not become
operative.

(c) Section 3.3 of this bill incorporates amendments to Section
311.2 of the Penal Code proposed by this bill, AB 1734, and AB 1881.
It shall only become operative if (1) all three bills are enacted and
become effective on or before January 1, 1997, (2) all three bills
amend Section 311.2 of the Penal Code, and (3) this bill is enacted
after AB 1734 and AB 1881, in which case Sections 3, 3.1, and 3.2 of this
bill shall not become operative.

SEC. 13. (a) Section 4.1 of this bill incorporates amendments to
Section 311.3 of the Penal Code proposed by both this bill and AB
1734. It shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 1997, (2) each bill amends
Section 311.3 of the Penal Code, (3) AB 1881 is not enacted or as
enacted does not amend that section, and (4) this bill is enacted after
AB 1734, in which case Sections 4, 4.2, and 4.3 of this bill shall not
become operative.
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(b) Section 4.2 of this bill incorporates amendments to Section
311.3 of the Penal Code proposed by both this bill and AB 1881. It shall
only become operative if (1) both bills are enacted and become
effective on or before January 1, 1997, (2) each bill amends Section
311.3 of the Penal Code, (3) AB 1734 is not enacted or as enacted does
not amend that section, and (4) this bill is enacted after AB 1881, in
which case Sections 4, 4.1, and 4.3 of this bill shall not become
operative.

(c) Section 4.3 of this bill incorporates amendments to Section
311.3 of the Penal Code proposed by this bill, AB 1734, and AB 1881.
It shall only become operative if (1) all three bills are enacted and
become effective on or before January 1, 1997, (2) all three bills
amend Section 311.3 of the Penal Code, and (3) this bill is enacted
after AB 1734 and AB 1881, in which case Sections 4, 4.1, and 4.2 of this
bill shall not become operative.

SEC. 14. Section 5.5 of this bill incorporates amendments to
Section 311.4 of the Penal Code proposed by both this bill and AB
1881. It shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 1997, (2) each bill amends
Section 311.4 of the Penal Code, and (3) this bill is enacted after AB
1881, in which case Section 5 of this bill shall not become operative.

SEC. 15. Section 6.5 of this bill incorporates amendments to
Section 311.11 of the Penal Code proposed by both this bill and AB
1881. It shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 1997, (2) each bill amends
Section 311.11 of the Penal Code, and (3) this bill is enacted after AB
1881, in which case Section 6 of this bill shall not become operative.

CHAPTER 1081

An act to amend Sections 11165.8, 11166, 11166.5, 11170, and 11172
of, and to add Section 11165.17 to, the Penal Code, relating to child
abuse.

[Approved by Governor September 29, 1996. Filed with
Secretary of State September 30, 1996.]

The people of the State of California do enact as follows:

SECTION 1. Section 11165.8 of the Penal Code is amended to
read:

11165.8. As used in this article, “health practitioner” means any
of the following:

(a) A physician and surgeon, psychiatrist, psychologist, dentist,
resident, intern, podiatrist, chiropractor, licensed nurse, dental
hygienist, optometrist, or any other person who is currently licensed
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under Division 2 (commencing with Section 500) of the Business and
Professions Code.

(b) A marriage, family and child counselor.

(c) Any emergency medical technician I or II, paramedic, or other
person certified pursuant to Division 2.5 (commencing with Section
1797) of the Health and Safety Code.

(d) A psychological assistant registered pursuant to Section 2913
of the Business and Professions Code.

(e) A marriage, family and child counselor trainee, as defined in
subdivision (c) of Section 4980.03 of the Business and Professions
Code.

(f) An unlicensed marriage, family and child counselor intern
registered under Section 4980.44 of the Business and Professions
Code.

(g) A state or county public health employee who treats a minor
for venereal disease or any other condition.

(h) A coroner.

(i) A medical examiner, or any other person who performs
autopsies.

SEC. 2. Section 11165.17 is added to the Penal Code, to read:

11165.17. As used in this article, “clergy member” means a priest,
minister, rabbi, religious practitioner, or similar functionary of a
church, temple, or recognized religious denomination or
organization.

SEC. 3. Section 11166 of the Penal Code is amended to read:

11166. (a) Except as provided in subdivision (b), any child care
custodian, health practitioner, employee of a child protective agency,
child visitation monitor, firefighter, animal control officer, or
humane society officer who has knowledge of or observes a child, in
his or her professional capacity or within the scope of his or her
employment, whom he or she knows or reasonably suspects has been
the victim of child abuse, shall report the known or suspected
instance of child abuse to a child protective agency immediately or
as soon as practically possible by telephone and shall prepare and
send a written report thereof within 36 hours of receiving the
information concerning the incident. A child protective agency shall
be notified and a report shall be prepared and sent even if the child
has expired, regardless of whether or not the possible abuse was a
factor contributing to the death, and even if suspected child abuse
was discovered during an autopsy. For the purposes of this article,
“reasonable suspicion” means that it is objectively reasonable for a
person to entertain a suspicion, based upon facts that could cause a
reasonable person in a like position, drawing when appropriate on his
or her training and experience, to suspect child abuse. For the
purpose of this article, the pregnancy of a minor does not, in and of
itself, constitute a basis of reasonable suspicion of sexual abuse.

(b) Any child care custodian, health practitioner, employee of a
child protective agency, child visitation monitor, firefighter, animal
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control officer, or humane society officer who has knowledge of or
who reasonably suspects that mental suffering has been inflicted
upon a child or that his or her emotional well-being is endangered in
any other way, may report the known or suspected instance of child
abuse to a child protective agency.

(c) (1) Except as provided in paragraph (2) and subdivision (d),
any clergy member who has knowledge of or observes a child, in his
or her professional capacity or within the scope of his or her duties,
whom he or she knows or reasonably suspects has been the victim of
child abuse, shall report the known or suspected instance of child
abuse to a child protective agency immediately or as soon as
practically possible by telephone and shall prepare and send a
written report thereof within 36 hours of receiving the information
concerning the incident. A child protective agency shall be notified
and a report shall be prepared and sent even if the child has expired,
regardless of whether or not the possible abuse was a factor
contributing to the death.

(2) A clergy member who acquires knowledge or reasonable
suspicion of child abuse during a penitential communication is not
subject to paragraph (1). For the purposes of this subdivision,
“penitential communication” means a communication, intended to
be in confidence, including, but not limited to, a sacramental
confession, made to a clergy member who, in the course of the
discipline or practice of his or her church, denomination, or
organization, is authorized or accustomed to hear those
communications, and wunder the discipline, tenets, customs, or
practices of his or her church, denomination, or organization, has a
duty to keep those communications secret.

(3) Nothing in this subdivision shall be construed to modify or
limit a clergy member’s duty to report known or suspected child
abuse when he or she is acting in the capacity of a child care
custodian, health practitioner, employee of a child protective agency,
child visitation monitor, firefighter, animal control officer, humane
society officer, or commercial film print processor.

(d) Any member of the clergy who has knowledge of or who
reasonably suspects that mental suffering has been inflicted upon a
child or that his or her emotional well-being is endangered in any
other way may report the known or suspected instance of child abuse
to a child protective agency.

() Any commercial film and photographic print processor who
has knowledge of or observes, within the scope of his or her
professional capacity or employment, any film, photograph,
videotape, negative, or slide depicting a child under the age of 14
years engaged in an act of sexual conduct, shall report the instance
of suspected child abuse to the law enforcement agency having
jurisdiction over the case immediately, or as soon as practically
possible, by telephone, and shall prepare and send a written report
of it with a copy of the film, photograph, videotape, negative, or slide
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attached within 36 hours of receiving the information concerning the
incident. As used in this subdivision, “sexual conduct” means any of
the following:

(1) Sexual intercourse, including genital-genital, oral-genital,
anal-genital, or oral-anal, whether between persons of the same or
opposite sex or between humans and animals.

(2) Penetration of the vagina or rectum by any object.

(3) Masturbation for the purpose of sexual stimulation of the
viewer.

(4) Sadomasochistic abuse for the purpose of sexual stimulation of
the viewer.

(5) Exhibition of the genitals, pubic, or rectal areas of any person
for the purpose of sexual stimulation of the viewer.

(f) Any other person who has knowledge of or observes a child
whom he or she knows or reasonably suspects has been a victim of
child abuse may report the known or suspected instance of child
abuse to a child protective agency.

(g) When two or more persons who are required to report are
present and jointly have knowledge of a known or suspected instance
of child abuse, and when there is agreement among them, the
telephone report may be made by a member of the team selected by
mutual agreement and a single report may be made and signed by
the selected member of the reporting team. Any member who has
knowledge that the member designated to report has failed to do so
shall thereafter make the report.

(h) The reporting duties under this section are individual, and no
supervisor or administrator may impede or inhibit the reporting
duties, and no person making a report shall be subject to any sanction
for making the report. However, internal procedures to facilitate
reporting and apprise supervisors and administrators of reports may
be established provided that they are not inconsistent with this
article.

The internal procedures shall not require any employee required
to make reports pursuant to this article to disclose his or her identity
to the employer.

(i) A county probation or welfare department shall immediately,
or as soon as practically possible, report by telephone to the law
enforcement agency having jurisdiction over the case, to the agency
given the responsibility for investigation of cases under Section 300
of the Welfare and Institutions Code, and to the district attorney’s
office every known or suspected instance of child abuse, as defined
in Section 11165.6, except acts or omissions coming within subdivision
(b) of Section 11165.2, or reports made pursuant to Section 11165.13
based on risk to a child which relates solely to the inability of the
parent to provide the child with regular care due to the parent’s
substance abuse, which shall be reported only to the county welfare
department. A county probation or welfare department also shall
send a written report thereof within 36 hours of receiving the
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information concerning the incident to any agency to which it is
required to make a telephone report under this subdivision.

A law enforcement agency shall immediately, or as soon as
practically possible, report by telephone to the agency given
responsibility for investigation of cases under Section 300 of the
Welfare and Institutions Code and to the district attorney’s office
every known or suspected instance of child abuse reported to it,
except acts or omissions coming within subdivision (b) of Section
11165.2, which shall be reported only to the county welfare
department. A law enforcement agency shall report to the county
welfare department every known or suspected instance of child
abuse reported to it which is alleged to have occurred as a result of
the action of a person responsible for the child’s welfare, or as the
result of the failure of a person responsible for the child’s welfare to
adequately protect the minor from abuse when the person
responsible for the child’s welfare knew or reasonably should have
known that the minor was in danger of abuse. A law enforcement
agency also shall send a written report thereof within 36 hours of
receiving the information concerning the incident to any agency to
which it is required to make a telephone report under this
subdivision.

SEC. 3.5. Section 11166 of the Penal Code is amended to read:

11166. (a) Except as provided in subdivision (b), any child care
custodian, health practitioner, employee of a child protective agency,
child visitation monitor, firefighter, animal control officer, or
humane society officer who has knowledge of or observes a child, in
his or her professional capacity or within the scope of his or her
employment, whom he or she knows or reasonably suspects has been
the victim of child abuse, shall report the known or suspected
instance of child abuse to a child protective agency immediately or
as soon as practically possible by telephone and shall prepare and
send a written report thereof within 36 hours of receiving the
information concerning the incident. A child protective agency shall
be notified and a report shall be prepared and sent even if the child
has expired, regardless of whether or not the possible abuse was a
factor contributing to the death, and even if suspected child abuse
was discovered during an autopsy. For the purposes of this article,
“reasonable suspicion” means that it is objectively reasonable for a
person to entertain a suspicion, based upon facts that could cause a
reasonable person in a like position, drawing, when appropriate, on
his or her training and experience, to suspect child abuse. For the
purpose of this article, the pregnancy of a minor does not, in and of
itself, constitute a basis of reasonable suspicion of sexual abuse.

(b) Any child care custodian, health practitioner, employee of a
child protective agency, child visitation monitor, firefighter, animal
control officer, or humane society officer who has knowledge of or
who reasonably suspects that mental suffering has been inflicted
upon a child or that his or her emotional well-being is endangered in
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any other way, may report the known or suspected instance of child
abuse to a child protective agency.

(c) (1) Except as provided in paragraph (2) and subdivision (d),
any clergy member who has knowledge of or observes a child, in his
or her professional capacity or within the scope of his or her duties,
whom he or she knows or reasonably suspects has been the victim of
child abuse, shall report the known or suspected instance of child
abuse to a child protective agency immediately or as soon as
practically possible by telephone and shall prepare and send a
written report thereof within 36 hours of receiving the information
concerning the incident. A child protective agency shall be notified
and a report shall be prepared and sent even if the child has expired,
regardless of whether or not the possible abuse was a factor
contributing to the death.

(2) A clergy member who acquires knowledge or reasonable
suspicion of child abuse during a penitential communication is not
subject to paragraph (1). For the purposes of this subdivision,
“penitential communication” means a communication, intended to
be in confidence, including, but not limited to, a sacramental
confession, made to a clergy member who, in the course of the
discipline or practice of his or her church, denomination, or
organization, is authorized or accustomed to hear those
communications, and under the discipline, tenets, customs, or
practices of his or her church, denomination, or organization, has a
duty to keep those communications secret.

(3) Nothing in this subdivision shall be construed to modify or
limit a clergy member’s duty to report known or suspected child
abuse when he or she is acting in the capacity of a child care
custodian, health practitioner, employee of a child protective agency,
child visitation monitor, firefighter, animal control officer, humane
society officer, or commercial film print processor.

(d) Any member of the clergy who has knowledge of or who
reasonably suspects that mental suffering has been inflicted upon a
child or that his or her emotional well-being is endangered in any
other way may report the known or suspected instance of child abuse
to a child protective agency.

() Any commercial film and photographic print processor who
has knowledge of or observes, within the scope of his or her
professional capacity or employment, any film, photograph,
videotape, negative, or slide depicting a child under the age of 16
years engaged in an act of sexual conduct, shall report the instance
of suspected child abuse to the law enforcement agency having
jurisdiction over the case immediately, or as soon as practically
possible, by telephone, and shall prepare and send a written report
of it with a copy of the film, photograph, videotape, negative, or slide
attached within 36 hours of receiving the information concerning the
incident. As used in this subdivision, “sexual conduct” means any of
the following:



7412 STATUTES OF 1996 [ Ch. 1081 ]

(1) Sexual intercourse, including genital-genital, oral-genital,
anal-genital, or oral-anal, whether between persons of the same or
opposite sex or between humans and animals.

(2) Penetration of the vagina or rectum by any object.

(3) Masturbation for the purpose of sexual stimulation of the
viewer.

(4) Sadomasochistic abuse for the purpose of sexual stimulation of
the viewer.

(5) Exhibition of the genitals, pubic, or rectal areas of any person
for the purpose of sexual stimulation of the viewer.

(f) Any other person who has knowledge of or observes a child
whom he or she knows or reasonably suspects has been a victim of
child abuse may report the known or suspected instance of child
abuse to a child protective agency.

(g) When two or more persons who are required to report are
present and jointly have knowledge of a known or suspected instance
of child abuse, and when there is agreement among them, the
telephone report may be made by a member of the team selected by
mutual agreement and a single report may be made and signed by
the selected member of the reporting team. Any member who has
knowledge that the member designated to report has failed to do so
shall thereafter make the report.

(h) The reporting duties under this section are individual, and no
supervisor or administrator may impede or inhibit the reporting
duties, and no person making a report shall be subject to any sanction
for making the report. However, internal procedures to facilitate
reporting and apprise supervisors and administrators of reports may
be established provided that they are not inconsistent with this
article.

The internal procedures shall not require any employee required
to make reports pursuant to this article to disclose his or her identity
to the employer.

(i) A county probation or welfare department shall immediately,
or as soon as practically possible, report by telephone to the law
enforcement agency having jurisdiction over the case, to the agency
given the responsibility for investigation of cases under Section 300
of the Welfare and Institutions Code, and to the district attorney’s
office every known or suspected instance of child abuse, as defined
in Section 11165.6, except acts or omissions coming within subdivision
(b) of Section 11165.2, or reports made pursuant to Section 11165.13
based on risk to a child which relates solely to the inability of the
parent to provide the child with regular care due to the parent’s
substance abuse, which shall be reported only to the county welfare
department. A county probation or welfare department also shall
send a written report thereof within 36 hours of receiving the
information concerning the incident to any agency to which it is
required to make a telephone report under this subdivision.
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A law enforcement agency shall immediately, or as soon as
practically possible, report by telephone to the agency given
responsibility for investigation of cases under Section 300 of the
Welfare and Institutions Code and to the district attorney’s office
every known or suspected instance of child abuse reported to it,
except acts or omissions coming within subdivision (b) of Section
11165.2, which shall be reported only to the county welfare
department. A law enforcement agency shall report to the county
welfare department every known or suspected instance of child
abuse reported to it which is alleged to have occurred as a result of
the action of a person responsible for the child’s welfare, or as the
result of the failure of a person responsible for the child’s welfare to
adequately protect the minor from abuse when the person
responsible for the child’s welfare knew or reasonably should have
known that the minor was in danger of abuse. A law enforcement
agency also shall send a written report thereof within 36 hours of
receiving the information concerning the incident to any agency to
which it is required to make a telephone report under this
subdivision.

SEC. 4. Section 11166.5 of the Penal Code is amended to read:

11166.5. (a) On and after January 1, 1985, any person who enters
into employment as a child care custodian, health practitioner,
firefighter, animal control officer, or humane society officer, or with
a child protective agency, prior to commencing his or her
employment, and as a prerequisite to that employment, shall sign a
statement on a form provided to him or her by his or her employer
to the effect that he or she has knowledge of the provisions of Section
11166 and will comply with those provisions.

On and after January 1, 1993, any person who acts as a child
visitation monitor, as defined in Section 11165.15, prior to engaging
in monitoring the first visit in a case, shall sign a statement on a form
provided to him or her by the court which ordered the presence of
that third person during the visit, to the effect that he or she has
knowledge of the provisions of Section 11166 and will comply with
those provisions.

The statement shall include all of the following provisions:

Section 11166 of the Penal Code requires any child care custodian,
health practitioner, firefighter, animal control officer, or humane
society officer, employee of a child protective agency, or child
visitation monitor who has knowledge of, or observes, a child in his
or her professional capacity or within the scope of his or her
employment whom he or she knows or reasonably suspects has been
the victim of child abuse to report the known or suspected instance
of child abuse to a child protective agency immediately, or as soon as
practically possible, by telephone and to prepare and send a written
report thereof within 36 hours of receiving the information
concerning the incident.



7414 STATUTES OF 1996 [ Ch. 1081 ]

For purposes of this section, ‘“child care custodian” includes
teachers; an instructional aide, a teacher’s aide, or a teacher’s
assistant employed by any public or private school, who has been
trained in the duties imposed by this article, if the school district has
so warranted to the State Department of Education; a classified
employee of any public school who has been trained in the duties
imposed by this article, if the school has so warranted to the State
Department of Education; administrative officers, supervisors of
child welfare and attendance, or certificated pupil personnel
employees of any public or private school; administrators of a public
or private day camp; administrators and employees of public or
private youth centers, youth recreation programs, or youth
organizations; administrators and employees of public or private
organizations whose duties require direct contact and supervision of
children and who have been trained in the duties imposed by this
article; licensees, administrators, and employees of licensed
community care or child day care facilities; headstart teachers;
licensing workers or licensing evaluators; public assistance workers;
employees of a child care institution including, but not limited to,
foster parents, group home personnel, and personnel of residential
care facilities; social workers, probation officers, or parole officers;
employees of a school district police or security department; any
person who is an administrator or a presenter of, or a counselor in,
a child abuse prevention program in any public or private school; a
district attorney investigator, inspector, or family support officer
unless the investigator, inspector, or officer is working with an
attorney appointed pursuant to Section 317 of the Welfare and
Institutions Code to represent a minor; or a peace officer, as defined
in Chapter 4.5 (commencing with Section 830) of Title 3 of Part 2 of
this code, who is not otherwise described in this section.

“Health  practitioner” includes physicians and surgeons,
psychiatrists, psychologists, dentists, residents, interns, podiatrists,
chiropractors, licensed nurses, dental hygienists, optometrists, or any
other person who is licensed under Division 2 (commencing with
Section 500) of the Business and Professions Code; marriage, family,
and child counselors; emergency medical technicians I or II,
paramedics, or other persons certified pursuant to Division 2.5
(commencing with Section 1797) of the Health and Safety Code;
psychological assistants registered pursuant to Section 2913 of the
Business and Professions Code; marriage, family, and child counselor
trainees as defined in subdivision (c) of Section 4980.03 of the
Business and Professions Code; unlicensed marriage, family, and
child counselor interns registered under Section 4980.44 of the
Business and Professions Code; state or county public health
employees who treat minors for venereal disease or any other
condition; coroners; and paramedics.

“Child visitation monitor” means any person as defined in Section
11165.15.
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The signed statements shall be retained by the employer or the
court, as the case may be. The cost of printing, distribution, and filing
of these statements shall be borne by the employer or the court.

This subdivision is not applicable to persons employed by child
protective agencies, public or private youth centers, youth
recreation programs, and youth organizations as members of the
support staff or maintenance staff and who do not work with, observe,
or have knowledge of children as part of their official duties.

(b) On and after January 1, 1986, when a person is issued a state
license or certificate to engage in a profession or occupation, the
members of which are required to make a report pursuant to Section
11166, the state agency issuing the license or certificate shall send a
statement substantially similar to the one contained in subdivision
(a) to the person at the same time as it transmits the document
indicating licensure or certification to the person. In addition to the
requirements contained in subdivision (a), the statement also shall
indicate that failure to comply with the requirements of Section
11166 is a misdemeanor, punishable by up to six months in a county
jail, by a fine of one thousand dollars ($1,000), or by both that
imprisonment and fine.

(c) As an alternative to the procedure required by subdivision
(b), a state agency may cause the required statement to be printed
on all application forms for a license or certificate printed on or after
January 1, 1986.

(d) On and after January 1, 1993, any child visitation monitor, as
defined in Section 11165.15, who desires to act in that capacity shall
have received training in the duties imposed by this article, including
training in child abuse identification and child abuse reporting. The
person, prior to engaging in monitoring the first visit in a case, shall
sign a statement on a form provided to him or her by the court which
ordered the presence of that third person during the visit, to the
effect that he or she has received this training. This statement may
be included in the statement required by subdivision (a) or it may
be a separate statement. This statement shall be filed, along with the
statement required by subdivision (a), in the court file of the case for
which the visitation monitoring is being provided.

SEC.5. Section 11170 of the Penal Code is amended to read:

11170. (a) The Department of Justice shall maintain an index of
all reports of child abuse submitted pursuant to Section 11169. The
index shall be continually updated by the department and shall not
contain any reports that are determined to be unfounded. The
department may adopt rules governing recordkeeping and reporting
pursuant to this article.

(b) (1) The Department of Justice shall immediately notify a
child protective agency which submits a report pursuant to Section
11169, or a district attorney who requests notification, of any
information maintained pursuant to subdivision (a) which is relevant
to the known or suspected instance of child abuse reported by the
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agency. A child protective agency shall make that information
available to the reporting medical practitioner, child custodian,
guardian ad litem appointed under Section 326, or counsel appointed
under Section 317 or 318 of the Welfare and Institutions Code, or the
appropriate licensing agency, if he or she is treating or investigating
a case of known or suspected child abuse.

(2) When a report is made pursuant to subdivision (a) or (c) of
Section 11166, the investigating agency, upon completion of the
investigation or after there has been a final disposition in the matter,
shall inform the person required to report of the results of the
investigation and of any action the agency is taking with regard to the
child or family.

(3) The department shall make available to the State Department
of Social Services or to any county licensing agency which has
contracted with the state for the performance of licensing duties any
information received subsequent to January 1, 1981, pursuant to this
section concerning any person who is an applicant for licensure or
any adult who resides or is employed in the home of an applicant for
licensure or who is an applicant for employment in a position having
supervisorial or disciplinary power over a child or children, or who
will provide 24-hour care for a child or children in a residential home
or facility, pursuant to Section 1522.1 or 1596.877 of the Health and
Safety Code, or Section 8714, 8802, 8912, or 9000 of the Family Code.
If the department has information that has been received subsequent
to January 1, 1981, concerning such a person, it also shall make
available to the State Department of Social Services or to the county
licensing agency any other information maintained pursuant to
subdivision (a).

(4) Persons or agencies, as specified in subdivision (b), if
investigating a case of known or suspected child abuse, or the State
Department of Social Services or any county licensing agency
pursuant to paragraph (3), to whom disclosure of any information
maintained pursuant to subdivision (a) is authorized, are responsible
for obtaining the original investigative report from the reporting
agency, and for drawing independent conclusions regarding the
quality of the evidence disclosed, and its sufficiency for making
decisions regarding investigation, prosecution, or licensing.

(5) Effective January 1, 1993, whenever information contained in
the Department of Justice files is furnished as the result of an
application for employment or licensing pursuant to paragraph (3),
the Department of Justice may charge the person or entity making
the request a fee. The fee shall not exceed the reasonable costs to the
department of providing the information. The only increase shall be
at a rate not to exceed the legislatively approved cost-of-living
adjustment for the department. In no case shall the fee exceed fifteen
dollars ($15).

All moneys received by the department pursuant to this paragraph
shall be deposited in a special account in the General Fund which is
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hereby created and named the Department of Justice Sexual
Habitual Offender Fund. The funds shall be available, upon
appropriation by the Legislature, for expenditure by the department
to offset the costs incurred pursuant to Chapter 9.5 (commencing
with Section 13885) and Chapter 10 (commencing with Section
13890) of Title 6 of Part 4, and Section 290.2, and for maintenance and
improvements to the statewide Sexual Habitual Offender Program
and the DNA offender identification file (CAL-DNA) authorized by
Chapter 9.5 (commencing with Section 13885) of Title 6 of Part 4 and
Section 290.2.

SEC.5.1. Section 11170 of the Penal Code is amended to read:

11170. (a) The Department of Justice shall maintain an index of
all reports of child abuse submitted pursuant to Section 11169. The
index shall be continually updated by the department and shall not
contain any reports that are determined to be unfounded. The
department may adopt rules governing recordkeeping and reporting
pursuant to this article.

(b) The Department of Justice shall notify a district attorney who
requests notification of any information maintained pursuant to
subdivision (a) that is relevant to the known or suspected instance
of child abuse reported by the agency. A child protective agency shall
make information concerning substantiated reports of child abuse
available to the reporting medical practitioner, child custodian,
guardian ad litem appointed under Section 326, or counsel appointed
under Section 317 or 318 of the Welfare and Institutions Code, or to
the appropriate licensing agency, if he or she is treating or
investigating a case of known or suspected child abuse.

(¢) The Department of Justice, upon request, shall make available
to child protective agencies, other law enforcement agencies, and
child death review teams any information submitted to the
Department of Justice pursuant to subdivision (a) of Section 11169
concerning a suspected child abuser when that information is
requested by the agency in connection with an active investigation
of known or suspected child abuse by the requesting agency. Upon
a court order, the Department of Justice also shall make information
submitted to it pursuant to subdivision (a) of Section 11169
concerning a suspected child abuser available to persons who
perform guardianship investigations pursuant to subdivision (a) of
Section 1513 of the Probate Code. This information shall also be made
available, upon request, to agencies located outside of California that
are the functional equivalent of a California child protective agency,
when that information is requested by the agency in connection with
an active investigation of known or suspected child abuse by the
requesting agency.

(d) When a report is made pursuant to subdivision (a) or (c) of
Section 11166, the investigating agency, upon completion of the
investigation or after there has been a final disposition in the matter,
shall inform the person required to report of the results of the
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investigation and of any action the agency is taking with regard to the
child or family.

(e) The department shall make available to the State Department
of Social Services, or to any county licensing agency that has
contracted with the state for the performance of licensing duties, any
information contained in the index, when the subject of that report
is an applicant for licensure or is an adult who resides or is employed
in the home of an applicant for licensure or who is an applicant for
employment in a position having supervisorial or disciplinary power
over a child or children, or who will provide 24-hour care for a child
or children in a residential home or facility, pursuant to Section 1522.1
or 1596.877 of the Health and Safety Code, or Section 8714, 8802, 8912,
or 9000 of the Family Code.

(f) The Department of Justice, upon request, shall make available
to child protective agencies responsible for placing dependent
children, pursuant to Article 6 (commencing with Section 300) of
Chapter 2 of Part 1 of Division 2 of the Welfare and Institutions Code,
or for wards of the juvenile courts pursuant to Article 14
(commencing with Section 600) of Chapter 2 of Part 1 of Division 2
of that code, any information contained in the index when the
information is requested for purposes of ensuring that the placement
of the child is in the best interests of the child.

(g) Persons or agencies, as specified in subdivision (b) or (c), if
investigating a case of known or suspected child abuse, or the State
Department of Social Services or any county licensing agency
pursuant to subdivision (e), to whom disclosure of any information
maintained pursuant to subdivision (a) is authorized, are responsible
for obtaining the original investigative report from the reporting
agency, and for drawing independent conclusions regarding the
quality of the evidence disclosed, and its sufficiency for making
decisions regarding investigation, prosecution, or licensing.

(h) Effective January 1, 1993, whenever information contained in
the Department of Justice files is furnished as the result of an
application for employment or licensing pursuant to subdivision (e),
the Department of Justice may charge the person or entity making
the request a fee. The fee shall not exceed the reasonable costs to the
department of providing the information. The only increase shall be
at a rate not to exceed the legislatively approved cost-of-living
adjustment for the department. In no case shall the fee exceed fifteen
dollars ($15).

(i) Al moneys received by the department pursuant to this
section shall be deposited in a special account in the General Fund
which is hereby created and named the Department of Justice Sexual
Habitual Offender Fund. The funds shall be available, upon
appropriation by the Legislature, for expenditure by the department
to offset the costs incurred pursuant to Chapter 9.5 (commencing
with Section 13885) and Chapter 10 (commencing with Section
13890) of Title 6 of Part 4, and Section 290.2, and for maintenance and
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improvements to the statewide Sexual Habitual Offender Program
and the DNA offender identification file (CAL-DNA) authorized by
Chapter 9.5 (commencing with Section 13885) of Title 6 of Part 4 and
Section 290.2.

(j) The Department of Justice shall act as a repository of all reports
of suspected child abuse required to be submitted to the Child Abuse
Central Index pursuant to this section that have been categorized as
“substantiated and inconclusive” as defined in Section 11165.12.
Submitting agencies are responsible for the accuracy, completeness,
and retention of the reports pertinent to this section.

SEC.5.2. Section 11170 of the Penal Code is amended to read:

11170. (a) The Department of Justice shall maintain an index of
all reports of child abuse submitted pursuant to Section 11169. The
index shall be continually updated by the department and shall not
contain any reports that are determined to be unfounded. The
department may adopt rules governing recordkeeping and reporting
pursuant to this article.

(b) (1) The Department of Justice shall immediately notify a
child protective agency which submits a report pursuant to Section
11169, or a district attorney who requests notification, of any
information maintained pursuant to subdivision (a) which is relevant
to the known or suspected instance of child abuse reported by the
agency. A child protective agency shall make that information
available to the reporting medical practitioner, child custodian,
guardian ad litem appointed under Section 326, or counsel appointed
under Section 317 or 318 of the Welfare and Institutions Code, or the
appropriate licensing agency, if he or she is treating or investigating
a case of known or suspected child abuse.

(2) When a report is made pursuant to subdivision (a) or (c) of
Section 11166, the investigating agency, upon completion of the
investigation or after there has been a final disposition in the matter,
shall inform the person required to report of the results of the
investigation and of any action the agency is taking with regard to the
child or family.

(3) The department shall make available to the State Department
of Social Services or to any county licensing agency which has
contracted with the state for the performance of licensing duties any
information received subsequent to January 1, 1981, pursuant to this
section concerning any person who is an applicant for licensure or
any adult who resides or is employed in the home of an applicant for
licensure or who is an applicant for employment in a position having
supervisorial or disciplinary power over a child or children, or who
will provide 24-hour care for a child or children in a residential home
or facility, pursuant to Section 1522.1 or 1596.877 of the Health and
Safety Code, or Section 8714, 8802, 8912, or 9000 of the Family Code.
If the department has information that has been received subsequent
to January 1, 1981, concerning such a person, it also shall make
available to the State Department of Social Services or to the county
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licensing agency any other information maintained pursuant to
subdivision (a).

(4) (A) The department shall make available to child death
review teams and to local law enforcement, any information
maintained in the child abuse index pursuant to subdivision (a). Case
histories obtained pursuant to this paragraph may be shared with any
other team authorized to obtain information pursuant to this
paragraph.

(B) The department shall make available to child protective
agencies, and probation departments responsible for placing
children or assessing the possible placement of children pursuant to
Article 7 (commencing with Section 305) and Article 10
(commencing with Section 360) of Chapter 2 of Part 1 of Division 2
of the Welfare and Institutions Code, or Article 3 (commencing with
Section 1540) of Chapter 1 of Part 2 of Division 4 of the Probate Code,
information regarding the child, the party with whom the child may
be placed, and any adult residing in the home where the child may
be placed, when this information is requested for purposes of
ensuring that the placement of the child is in the best interest of the
child.

(C) Local child death review teams may share information
contained with the other child death review teams.

(5) Except as provided in this section, persons or agencies, as
specified in subdivision (b), if investigating a case of known or
suspected child abuse, or the State Department of Social Services or
any county licensing agency pursuant to paragraph (3), or child
protective agencies or probation departments pursuant to paragraph
(4), to whom disclosure of any information maintained pursuant to
subdivision (a) is authorized, are responsible for obtaining the
original investigative report from the reporting agency, and for
drawing independent conclusions regarding the quality of the
evidence disclosed, and its sufficiency for making decisions regarding
investigation, prosecution, licensing, or placement.

If information is obtained by a child protective agency or probation
department for the emergency placement of a child pursuant to
Article 7 (commencing with Section 305) of Chapter 2 of Part 1 of
Division 2 of the Welfare and Institutions Code, this information may
be considered in determining placement of the child if criminal
background information on the adults in the prospective placement’s
home is not available in a timely manner and the agency or
department determines that further delay in placement may be
detrimental to the child.

(6) Effective January 1, 1993, whenever information contained in
the Department of Justice files is furnished as the result of an
application for employment or licensing pursuant to paragraph (3),
the Department of Justice may charge the person or entity making
the request a fee. The fee shall not exceed the reasonable costs to the
department of providing the information. The only increase shall be
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at a rate not to exceed the legislatively approved cost-of-living
adjustment for the department. In no case shall the fee exceed fifteen
dollars ($15).

All moneys received by the department pursuant to this paragraph
shall be deposited in a special account in the General Fund which is
hereby created and named the Department of Justice Sexual
Habitual Offender Fund. The funds shall be available, upon
appropriation by the Legislature, for expenditure by the department
to offset the costs incurred pursuant to Chapter 9.5 (commencing
with Section 13885) and Section 290.2, and for maintenance and
improvements to the statewide Sexual Habitual Offender Program
and the DNA offender identification file (CAL-DNA) authorized by
Chapter 9.5 (commencing with Section 13885) of Title 6 of Part 4 and
Section 290.2.

SEC. 5.3. Section 11170 of the Penal Code is amended to read:

11170. (a) The Department of Justice shall maintain an index of
all reports of child abuse submitted pursuant to Section 11169. The
index shall be continually updated by the department and shall not
contain any reports that are determined to be unfounded. The
department may adopt rules governing recordkeeping and reporting
pursuant to this article.

(b) The Department of Justice shall notify a district attorney who
requests notification of any information maintained pursuant to
subdivision (a) that is relevant to the known or suspected instance
of child abuse reported by the agency. A child protective agency shall
make information concerning substantiated reports of child abuse
available to the reporting medical practitioner, child custodian,
guardian ad litem appointed under Section 326, or counsel appointed
under Section 317 or 318 of the Welfare and Institutions Code, or to
the appropriate licensing agency, if he or she is treating or
investigating a case of known or suspected child abuse.

(c) The Department of Justice, upon request, shall make available
to child protective agencies, other law enforcement agencies, and
child death review teams any information submitted to the
Department of Justice pursuant to subdivision (a) of Section 11169
concerning a suspected child abuser when that information is
requested by the agency in connection with an active investigation
of known or suspected child abuse by the requesting agency. Upon
a court order, the Department of Justice also shall make information
submitted to it pursuant to subdivision (a) of Section 11169
concerning a suspected child abuser available to persons who
perform guardianship investigations pursuant to subdivision (a) of
Section 1513 of the Probate Code. This information shall also be made
available, upon request, to agencies located outside of California that
are the functional equivalent of a California child protective agency,
when that information is requested by the agency in connection with
an active investigation of known or suspected child abuse by the
requesting agency.
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(d) When a report is made pursuant to subdivision (a) or (c) of
Section 11166, the investigating agency, upon completion of the
investigation or after there has been a final disposition in the matter,
shall inform the person required to report of the results of the
investigation and of any action the agency is taking with regard to the
child or family.

(e) The department shall make available to the State Department
of Social Services, or to any county licensing agency that has
contracted with the state for the performance of licensing duties, any
information contained in the index, when the subject of that report
is an applicant for licensure or is an adult who resides or is employed
in the home of an applicant for licensure or who is an applicant for
employment in a position having supervisorial or disciplinary power
over a child or children, or who will provide 24-hour care for a child
or children in a residential home or facility, pursuant to Section 1522.1
or 1596.877 of the Health and Safety Code, or Section 8714, 8802, 8912,
or 9000 of the Family Code.

(f) The Department of Justice, upon request, shall make available
to child protective agencies responsible for placing dependent
children, pursuant to Article 6 (commencing with Section 300) of
Chapter 2 of Part 1 of Division 2 of the Welfare and Institutions Code,
or for wards of the juvenile courts pursuant to Article 14
(commencing with Section 600) of Chapter 2 of Part 1 of Division 2
of that code, any information contained in the index when the
information is requested for purposes of ensuring that the placement
of the child is in the best interests of the child.

(g) (1) The department shall make available to child death
review teams and to local law enforcement, any information
maintained in the child abuse index pursuant to subdivision (a). Case
histories obtained pursuant to this subdivision may be shared with
any other team authorized to obtain information pursuant to this
subdivision.

(2) The department shall make available to child protective
agencies, and probation departments responsible for placing
children or assessing the possible placement of children pursuant to
Article 7 (commencing with Section 305) and Article 10
(commencing with Section 360) of Chapter 2 of Part 1 of Division 2
of the Welfare and Institutions Code, or Article 3 (commencing with
Section 1540) of Chapter 1 of Part 2 of Division 4 of the Probate Code,
information regarding the child, the party with whom the child may
be placed, and any adult residing in the home where the child may
be placed, when this information is requested for purposes of
ensuring that the placement of the child is in the best interest of the
child.

(3) Local child death review teams may share information
contained with the other child death review teams.

(h) Except as provided in this section, persons or agencies, as
specified in subdivision (b) or (c), if investigating a case of known or
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suspected child abuse, or the State Department of Social Services or
any county licensing agency pursuant to subdivision (e), or child
protective agencies or probation departments pursuant to
subdivision (g), to whom disclosure of any information maintained
pursuant to subdivision (a) is authorized, are responsible for
obtaining the original investigative report from the reporting
agency, and for drawing independent conclusions regarding the
quality of the evidence disclosed, and its sufficiency for making
decisions regarding investigation, prosecution, licensing, or
placement.

(i) If information is obtained by a child protective agency or
probation department for the emergency placement of a child
pursuant to Article 7 (commencing with Section 305) of Chapter 2
of Part 1 of Division 2 of the Welfare and Institutions Code, this
information may be considered in determining placement of the
child if criminal background information on the adults in the
prospective placement’s home is not available in a timely manner
and the agency or department determines that further delay in
placement may be detrimental to the child.

(j) Effective January 1, 1993, whenever information contained in
the Department of Justice files is furnished as the result of an
application for employment or licensing pursuant to subdivision (e),
the Department of Justice may charge the person or entity making
the request a fee. The fee shall not exceed the reasonable costs to the
department of providing the information. The only increase shall be
at a rate not to exceed the legislatively approved cost-of-living
adjustment for the department. In no case shall the fee exceed fifteen
dollars ($15).

(k) All moneys received by the department pursuant to this
subdivision (j) shall be deposited in a special account in the General
Fund which is hereby created and named the Department of Justice
Sexual Habitual Offender Fund. The funds shall be available, upon
appropriation by the Legislature, for expenditure by the department
to offset the costs incurred pursuant to Chapter 9.5 (commencing
with Section 13885) and Section 290.2, and for maintenance and
improvements to the statewide Sexual Habitual Offender Program
and the DNA offender identification file (CAL-DNA) authorized by
Chapter 9.5 (commencing with Section 13885) of Title 6 of Part 4 and
Section 290.2.

(/) The Department of Justice shall act as a repository of all reports
of suspected child abuse required to be submitted to the Child Abuse
Central Index pursuant to this section that have been categorized as
“substantiated and inconclusive” as defined in Section 11165.12.
Submitting agencies are responsible for the accuracy, completeness,
and retention of the reports pertinent to this section.

SEC. 6. Section 11172 of the Penal Code is amended to read:

11172. (a) No child care custodian, health practitioner,
firefighter, clergy member, animal control officer, humane society
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officer, employee of a child protective agency, child visitation
monitor, or commercial film and photographic print processor who
reports a known or suspected instance of child abuse shall be civilly
or criminally liable for any report required or authorized by this
article. Any other person reporting a known or suspected instance of
child abuse shall not incur civil or criminal liability as a result of any
report authorized by this article unless it can be proven that a false
report was made and the person knew that the report was false or was
made with reckless disregard of the truth or falsity of the report, and
any person who makes a report of child abuse known to be false or
with reckless disregard of the truth or falsity of the report is liable for
any damages caused. No person required to make a report pursuant
to this article, nor any person taking photographs at his or her
direction, shall incur any civil or criminal liability for taking
photographs of a suspected victim of child abuse, or -causing
photographs to be taken of a suspected victim of child abuse, without
parental consent, or for disseminating the photographs with the
reports required by this article. However, this section shall not be
construed to grant immunity from this liability with respect to any
other use of the photographs.

(b) Any child care custodian, health practitioner, firefighter,
clergy member, animal control officer, humane society officer,
employee of a child protective agency, or child visitation monitor
who, pursuant to a request from a child protective agency, provides
the requesting agency with access to the victim of a known or
suspected instance of child abuse shall not incur civil or criminal
liability as a result of providing that access.

(c) The Legislature finds that even though it has provided
immunity from liability to persons required to report child abuse,
that immunity does not eliminate the possibility that actions may be
brought against those persons based upon required reports of child
abuse. In order to further limit the financial hardship that those
persons may incur as a result of fulfilling their legal responsibilities,
it is necessary that they not be unfairly burdened by legal fees
incurred in defending those actions. Therefore, a child care
custodian, health practitioner, firefighter, clergy member, animal
control officer, humane society officer, employee of a child
protective agency, child visitation monitor, or commercial film and
photographic print processor may present a claim to the State Board
of Control for reasonable attorneys’ fees incurred in any action
against that person on the basis of making a report required or
authorized by this article if the court has dismissed the action upon
a demurrer or motion for summary judgment made by that person,
or if he or she prevails in the action. The State Board of Control shall
allow that claim if the requirements of this subdivision are met, and
the claim shall be paid from an appropriation to be made for that
purpose. Attorneys’ fees awarded pursuant to this section shall not
exceed an hourly rate greater than the rate charged by the Attorney
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General of the State of California at the time the award is made and
shall not exceed an aggregate amount of fifty thousand dollars
($50,000).

This subdivision shall not apply if a public entity has provided for
the defense of the action pursuant to Section 995 of the Government
Code.

(d) A court may award attorney’s fees to a commercial film and
photographic print processor when a suit is brought against the
processor because of a disclosure mandated by this article and the
court finds this suit to be frivolous.

(e) Any person who fails to report an instance of child abuse which
he or she knows to exist, or reasonably should know to exist, as
required by this article, is guilty of a misdemeanor, punishable by
confinement in a county jail for a term not to exceed six months, by
a fine of not more than one thousand dollars ($1,000), or by both that
imprisonment and fine.

SEC. 7. Section 3.5 of this bill incorporates amendments to
Section 11166 of the Penal Code proposed by both this bill and AB 295.
It shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 1997, (2) each bill amends
Section 11166 of the Penal Code, and (3) this bill is enacted after AB
295, in which case Section 3 of this bill shall not become operative.

SEC. 8. (a) Section 5.1 of this bill incorporates amendments to
Section 11170 of the Penal Code proposed by both this bill and AB
2194. It shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 1997, (2) each bill amends
Section 11170 of the Penal Code, (3) SB 1812 is not enacted or as
enacted does not amend that section, and (4) this bill is enacted after
AB 2194, in which case Sections 5, 5.2, and 5.3 of this bill shall not
become operative.

(b) Section 5.2 of this bill incorporates amendments to Section
11170 of the Penal Code proposed by both this bill and SB 1812. It shall
only become operative if (1) both bills are enacted and become
effective on or before January 1, 1997, (2) each bill amends Section
11170 of the Penal Code, (3) AB 2194 is not enacted or as enacted does
not amend that section, and (4) this bill is enacted after SB 1812, in
which case Sections 5, 5.1, and 5.3 of this bill shall not become
operative.

(c) Section 5.3 of this bill incorporates amendments to Section
11170 of the Penal Code proposed by this bill, AB 2194, and SB 1812.
It shall only become operative if (1) all three bills are enacted and
become effective on or before January 1, 1997, (2) all three bills
amend Section 11170 of the Penal Code, and (3) this bill is enacted
after AB 2194 and SB 1812, in which case Sections 5, 5.1, and 5.2 of this
bill shall not become operative.

SEC. 9. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution for certain
costs that may be incurred by a local agency or school district because
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in that regard this act creates a new crime or infraction, eliminates
a crime or infraction, or changes the penalty for a crime or infraction,
within the meaning of Section 17556 of the Government Code, or
changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

However, notwithstanding Section 17610 of the Government
Code, if the Commission on State Mandates determines that this act
contains other costs mandated by the state, reimbursement to local
agencies and school districts for those costs shall be made pursuant
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of
the Government Code. If the statewide cost of the claim for
reimbursement does not exceed one million dollars ($1,000,000),
reimbursement shall be made from the State Mandates Claims Fund.

Notwithstanding Section 17580 of the Government Code, unless
otherwise specified, the provisions of this act shall become operative
on the same date that the act takes effect pursuant to the California
Constitution.

CHAPTER 1082

An act to amend Sections 300, 361.5, 366.21, and 366.26 of the
Welfare and Institutions Code, relating to juveniles.

[Approved by Governor September 29, 1996. Filed with
Secretary of State September 30, 1996.]

The people of the State of California do enact as follows:

SECTION 1. Section 300 of the Welfare and Institutions Code, is
amended to read:

300. Any minor who comes within any of the following
descriptions is within the jurisdiction of the juvenile court which may
adjudge that person to be a dependent child of the court:

(a) The minor has suffered, or there is a substantial risk that the
minor will suffer, serious physical harm inflicted nonaccidentally
upon the minor by the minor’s parent or guardian. For the purposes
of this subdivision, a court may find there is a substantial risk of serious
future injury based on the manner in which a less serious injury was
inflicted, a history of repeated inflictions of injuries on the minor or
the minor’s siblings, or a combination of these and other actions by
the parent or guardian which indicate the child is at risk of serious
physical harm. For purposes of this subdivision, “serious physical
harm” does not include reasonable and age-appropriate spanking to
the buttocks where there is no evidence of serious physical injury.

(b) The minor has suffered, or there is a substantial risk that the
minor will suffer, serious physical harm or illness, as a result of the
failure or inability of his or her parent or guardian to adequately
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supervise or protect the minor, or the willful or negligent failure of
the minor’s parent or guardian to adequately supervise or protect the
minor from the conduct of the custodian with whom the minor has
been left, or by the willful or negligent failure of the parent or
guardian to provide the minor with adequate food, clothing, shelter,
or medical treatment, or by the inability of the parent or guardian to
provide regular care for the minor due to the parent’s or guardian’s
mental illness, developmental disability, or substance abuse. No
minor shall be found to be a person described by this subdivision
solely due to the lack of an emergency shelter for the family.
Whenever it is alleged that a minor comes within the jurisdiction of
the court on the basis of the parent’s or guardian’s willful failure to
provide adequate medical treatment or specific decision to provide
spiritual treatment through prayer, the court shall give deference to
the parent’s or guardian’s medical treatment, nontreatment, or
spiritual treatment through prayer alone in accordance with the
tenets and practices of a recognized church or religious
denomination, by an accredited practitioner thereof, and shall not
assume jurisdiction unless necessary to protect the minor from
suffering serious physical harm or illness. In making its
determination, the court shall consider (1) the nature of the
treatment proposed by the parent or guardian (2) the risks to the
minor posed by the course of treatment or nontreatment proposed
by the parent or guardian (3) the risk, if any, of the course of
treatment being proposed by the petitioning agency, and (4) the
likely success of the courses of treatment or nontreatment proposed
by the parent or guardian and agency. The minor shall continue to
be a dependent child pursuant to this subdivision only so long as is
necessary to protect the minor from risk of suffering serious physical
harm or illness.

(¢) The minor is suffering serious emotional damage, or is at
substantial risk of suffering serious emotional damage, evidenced by
severe anxiety, depression, withdrawal, or untoward aggressive
behavior toward self or others, as a result of the conduct of the parent
or guardian or who has no parent or guardian capable of providing
appropriate care. No minor shall be found to be a person described
by this subdivision if the willful failure of the parent or guardian to
provide adequate mental health treatment is based on a sincerely
held religious belief and if a less intrusive judicial intervention is
available.

(d) The minor has been sexually abused, or there is a substantial
risk that the minor will be sexually abused, as defined in Section
11165.1 of the Penal Code, by his or her parent or guardian or a
member of his or her household, or the parent or guardian has failed
to adequately protect the minor from sexual abuse when the parent
or guardian knew or reasonably should have known that the minor
was in danger of sexual abuse.
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(¢) The minor is under the age of five and has suffered severe
physical abuse by a parent, or by any person known by the parent,
if the parent knew or reasonably should have known that the person
was physically abusing the minor. For the purposes of this
subdivision, “severe physical abuse” means any of the following: any
single act of abuse which causes physical trauma of sufficient severity
that, if left wuntreated, would cause permanent physical
disfigurement, permanent physical disability, or death; any single act
of sexual abuse which causes significant bleeding, deep bruising, or
significant external or internal swelling; or more than one act of
physical abuse, each of which causes bleeding, deep bruising,
significant external or internal swelling, bone fracture, or
unconsciousness; or the willful, prolonged failure to provide
adequate food. A minor may not be removed from the physical
custody of his or her parent or guardian on the basis of a finding of
severe physical abuse unless the probation officer has made an
allegation of severe physical abuse pursuant to Section 332.

(f) The minor’s parent or guardian caused the death of another
minor through abuse or neglect.

(g) The minor has been left without any provision for support; the
minor’s parent has been incarcerated or institutionalized and cannot
arrange for the care of the minor; or a relative or other adult
custodian with whom the minor resides or has been left is unwilling
or unable to provide care or support for the minor, the whereabouts
of the parent is unknown, and reasonable efforts to locate the parent
have been unsuccessful.

(h) The minor has been freed for adoption from one or both
parents for 12 months by either relinquishment or termination of
parental rights or an adoption petition has not been granted.

(i) The minor has been subjected to an act or acts of cruelty by the
parent or guardian or a member of his or her household, or the parent
or guardian has failed to adequately protect the minor from an act
or acts of cruelty when the parent or guardian knew or reasonably
should have known that the minor was in danger of being subjected
to an act or acts of cruelty.

(j) The minor’s sibling has been abused or neglected, as defined
in subdivision (a), (b), (d), (e), or (i), and there is a substantial risk
that the minor will be abused or neglected, as defined in those
subdivisions. The court shall consider the circumstances surrounding
the abuse or neglect of the sibling, the age and gender of each minor,
the nature of the abuse or neglect of the sibling, the mental condition
of the parent or guardian, and any other factors the court considers
probative in determining whether there is a substantial risk to the
minor.

It is the intent of the Legislature in enacting this section to provide
maximum protection for children who are currently being
physically, sexually, or emotionally abused, being neglected, or being
exploited, and to protect minors who are at risk of that harm. This
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protection includes provision of a full array of social and health
services to help the minor and family and to prevent reabuse of
minors. That protection shall focus on the preservation of the family
whenever possible. Nothing in this section is intended to disrupt the
family unnecessarily or to intrude inappropriately into family life, to
prohibit the use of reasonable methods of parental discipline, or to
prescribe a particular method of parenting. Further, nothing in this
section is intended to limit the offering of voluntary services to those
families in need of assistance but who do not come within the
descriptions of this section. To the extent that savings accrue to the
state from child welfare services funding obtained as a result of the
enactment of the act that enacted this section, those savings shall be
used to promote services which support family maintenance and
family reunification plans, such as client transportation, out-of-home
respite care, parenting training, and the provision of temporary or
emergency in-home caretakers and persons teaching and
demonstrating homemaking skills. The Legislature further declares
that a physical disability, such as blindness or deafness, is no bar to the
raising of happy and well-adjusted children and that a court’s
determination pursuant to this section shall center upon whether a
parent’s disability prevents him or her from exercising care and
control.

As used in this section “guardian” means the legal guardian of the
minor.

SEC. 1.5. Section 300 of the Welfare and Institutions Code is
amended to read:

300. Any minor who comes within any of the following
descriptions is within the jurisdiction of the juvenile court which may
adjudge that person to be a dependent child of the court:

(a) The minor has suffered, or there is a substantial risk that the
minor will suffer, serious physwal harm inflicted nonaccidentally
upon the minor by the minor’s parent or guardian. For the purposes
of this subdivision, a court may find there is a substantial risk of serious
future injury based on the manner in which a less serious injury was
inflicted, a history of repeated inflictions of injuries on the minor or
the minor’s siblings, or a combination of these and other actions by
the parent or guardian which indicate the child is at risk of serious
physical harm. For purposes of this subdivision, ‘“serious physical
harm” does not include reasonable and age-appropriate spanking to
the buttocks where there is no evidence of serious physical injury.

(b) The minor has suffered, or there is a substantial risk that the
minor will suffer, serious physical harm or illness, as a result of the
failure or inability of his or her parent or guardian to adequately
supervise or protect the minor, or the willful or negligent failure of
the minor’s parent or guardian to adequately supervise or protect the
minor from the conduct of the custodian with whom the minor has
been left, or by the willful or negligent failure of the parent or
guardian to provide the minor with adequate food, clothing, shelter,
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or medical treatment, or by the inability of the parent or guardian to
provide regular care for the minor due to the parent’s or guardian’s
mental illness, developmental disability, or substance abuse. No
minor shall be found to be a person described by this subdivision
solely due to the lack of an emergency shelter for the family.
Whenever it is alleged that a minor comes within the jurisdiction of
the court on the basis of the parent’s or guardian’s willful failure to
provide adequate medical treatment or specific decision to provide
spiritual treatment through prayer, the court shall give deference to
the parent’s or guardian’s medical treatment, nontreatment, or
spiritual treatment through prayer alone in accordance with the
tenets and practices of a recognized church or religious
denomination, by an accredited practitioner thereof, and shall not
assume jurisdiction unless necessary to protect the minor from
suffering serious physical harm or illness. In making its
determination, the court shall consider (1) the nature of the
treatment proposed by the parent or guardian, (2) the risks to the
minor posed by the course of treatment or nontreatment proposed
by the parent or guardian, (3) the risk, if any, of the course of
treatment being proposed by the petitioning agency, and (4) the
likely success of the courses of treatment or nontreatment proposed
by the parent or guardian and agency. The minor shall continue to
be a dependent child pursuant to this subdivision only so long as is
necessary to protect the minor from risk of suffering serious physical
harm or illness.

(c) The minor is suffering serious emotional damage, or is at
substantial risk of suffering serious emotional damage, evidenced by
severe anxiety, depression, withdrawal, or wuntoward aggressive
behavior toward self or others, as a result of the conduct of the parent
or guardian or who has no parent or guardian capable of providing
appropriate care. No minor shall be found to be a person described
by this subdivision if the willful failure of the parent or guardian to
provide adequate mental health treatment is based on a sincerely
held religious belief and if a less intrusive judicial intervention is
available.

(d) The minor has been sexually abused, or there is a substantial
risk that the minor will be sexually abused, as defined in Section
11165.1 of the Penal Code, by his or her parent or guardian or a
member of his or her household, or the parent or guardian has failed
to adequately protect the minor from sexual abuse when the parent
or guardian knew or reasonably should have known that the minor
was in danger of sexual abuse.

() The minor is under the age of five and has suffered severe
physical abuse by a parent, or by any person known by the parent,
if the parent knew or reasonably should have known that the person
was physically abusing the minor. For the purposes of this
subdivision, “severe physical abuse” means any of the following: any
single act of abuse which causes physical trauma of sufficient severity
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that, if left wuntreated, would cause permanent physical
disfigurement, permanent physical disability, or death; any single act
of sexual abuse which causes significant bleeding, deep bruising, or
significant external or internal swelling; or more than one act of
physical abuse, each of which causes bleeding, deep bruising,
significant external or internal swelling, bone fracture, or
unconsciousness; or the willful, prolonged failure to provide
adequate food. A minor may not be removed from the physical
custody of his or her parent or guardian on the basis of a finding of
severe physical abuse unless the probation officer has made an
allegation of severe physical abuse pursuant to Section 332.

(f) The minor’s parent or guardian caused the death of another
minor through abuse or neglect.

(g) The minor has been left without any provision for support; the
minor’s parent has been incarcerated or institutionalized and cannot
arrange for the care of the minor; or a relative or other adult
custodian with whom the minor resides or has been left is unwilling
or unable to provide care or support for the minor, the whereabouts
of the parent is unknown, and reasonable efforts to locate the parent
have been unsuccessful.

(h) The minor has been freed for adoption by one or both parents
for 12 months by either relinquishment or termination of parental
rights or an adoption petition has not been granted.

(i) The minor has been subjected to an act or acts of cruelty by the
parent or guardian or a member of his or her household, or the parent
or guardian has failed to adequately protect the minor from an act
or acts of cruelty when the parent or guardian knew or reasonably
should have known that the minor was in danger of being subjected
to an act or acts of cruelty.

(j) The minor’s sibling has been abused or neglected, as defined
in subdivision (a), (b), (d), (e), or (i), and there is a substantial risk
that the minor will be abused or neglected, as defined in those
subdivisions. The court shall consider the circumstances surrounding
the abuse or neglect of the sibling, the age and gender of each minor,
the nature of the abuse or neglect of the sibling, the mental condition
of the parent or guardian, and any other factors the court considers
probative in determining whether there is a substantial risk to the
minor.

It is the intent of the Legislature that nothing in this section disrupt
the family unnecessarily or intrude inappropriately into family life,
prohibit the use of reasonable methods of parental discipline, or
prescribe a particular method of parenting. Further, nothing in this
section is intended to limit the offering of voluntary services to those
families in need of assistance but who do not come within the
descriptions of this section. To the extent that savings accrue to the
state from child welfare services funding obtained as a result of the
enactment of the act that enacted this section, those savings shall be
used to promote services which support family maintenance and
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family reunification plans, such as client transportation, out-of-home
respite care, parenting training, and the provision of temporary or
emergency in-home caretakers and persons teaching and
demonstrating homemaking skills. The Legislature further declares
that a physical disability, such as blindness or deafness, is no bar to the
raising of happy and well-adjusted children and that a court’s
determination pursuant to this section shall center upon whether a
parent’s disability prevents him or her from exercising care and
control.

As used in this section “guardian” means the legal guardian of the
minor.

SEC. 2. Section 361.5 of the Welfare and Institutions Code is
amended to read:

361.5. (a) Except as provided in subdivision (b) or upon the
establishment of an order of guardianship pursuant to Section 360,
whenever a minor is removed from a parent’s or guardian’s custody,
the juvenile court shall order the probation officer to provide child
welfare services to the minor and the minor’s parents or guardians
for the purpose of facilitating reunification of the family within a
maximum time period not to exceed 12 months. The court also shall
make findings pursuant to subdivision (a) of Section 366. When
counseling or other treatment services are ordered, the parent or
guardian shall be ordered to participate in those services, unless the
parent’s or guardian’s participation is deemed by the court to be
inappropriate or potentially detrimental to the minor. Services may
be extended up to an additional six months if it can be shown that the
objectives of the service plan can be achieved within the extended
time period. Physical custody of the minor by the parents or
guardians during the 18-month period shall not serve to interrupt the
running of the period. If at the end of the 18-month period, a minor
cannot be safely returned to the care and custody of a parent or
guardian without court supervision, but the minor clearly desires
contact with the parent or guardian, the court shall take the child’s
desire into account in devising a permanency plan.

Except in cases where, pursuant to subdivision (b), the court does
not order reunification services, the court shall inform the parent or
parents of Section 366.25 or 366.26 and shall specify that the parent’s
or parents’ parental rights may be terminated.

(b) Reunification services need not be provided to a parent or
guardian described in this subdivision when the court finds, by clear
and convincing evidence, any of the following:

(1) That the whereabouts of the parent or guardian is unknown.
A finding pursuant to this paragraph shall be supported by an
affidavit or by proof that a reasonably diligent search has failed to
locate the parent or guardian. The posting or publication of notices
is not required in that search.

(2) That the parent or guardian is suffering from a mental
disability that is described in Chapter 2 (commencing with Section
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7820) of Part 4 of Division 12 of the Family Code and that renders him
or her incapable of utilizing those services.

(3) That the minor or a sibling of the minor had been previously
adjudicated a dependent pursuant to any subdivision of Section 300
as a result of physical or sexual abuse, that following that adjudication
the minor had been removed from the custody of his or her parent
or guardian pursuant to Section 361, that the minor has been
returned to the custody of the parent or guardian from whom the
minor had been taken originally, and that the minor is being removed
pursuant to Section 361 due to additional physical or sexual abuse.

(4) That the parent or guardian of the minor has caused the death
of another minor through abuse or neglect.

(5) That the minor was brought within the jurisdiction of the court
under subdivision (e) of Section 300 because of the conduct of that
parent or guardian.

(6) That the minor has been adjudicated a dependent pursuant to
any subdivision of Section 300 as a result of severe sexual abuse or the
infliction of severe physical harm to the minor, a sibling or a
half-sibling, by a parent or guardian, as defined in this subdivision,
and the court makes a factual finding that it would not benefit the
minor to pursue reunification services with the offending parent or
guardian.

A finding of severe sexual abuse, for the purposes of this
subdivision, may be based on, but is not limited to, sexual intercourse,
or stimulation involving genital-genital, oral-genital, anal-genital, or
oral-anal contact, whether between the parent or guardian and the
minor, or a sibling or half-sibling of the minor, or between the minor
or a sibling or half-sibling of the minor, and another person or animal
with the actual or implied consent of the parent or guardian, or the
penetration or manipulation of the minor’s, sibling’s or half-sibling’s
genital organs or rectum by any animate or inanimate object, for the
sexual gratification of the parent or guardian, or for the sexual
gratification of another person with the actual or implied consent of
the parent or guardian.

A finding of the infliction of severe physical harm, for the purposes
of this subdivision, may be based on, but is not limited to, deliberate
and serious injury inflicted to or on a minor’s body, or the body of a
sibling or half-sibling of the minor, by an act or omission of the parent
or guardian, or of another individual or animal with the consent of
the parent of guardian; deliberate and torturous confinement of the
minor, sibling, or half-sibling, in a closed space; or any other torturous
act or omission which would be reasonably understood to cause
serious emotional damage.

(7) That the minor was conceived by means of the commission of
an offense listed in Section 288 or 288.5 of the Penal Code, or by an
act committed outside of this state which if committed in this state
would constitute such an offense. This paragraph only applies to the
parent who committed the offense or act.
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(8) That the minor was brought within the jurisdiction of the court
under subdivision (g) of Section 300, that the parent or guardian of
the minor willfully abandoned the minor, and the court finds that the
abandonment itself constituted a serious danger to the minor. For
purposes of this paragraph, a “serious danger” means that without
the intervention of another person or agency, the minor would have
sustained severe or permanent disability, injury, illness, or death. For
purposes of this paragraph, “willful abandonment” shall not be
construed as actions taken in good faith by the parent without the
intent of placing the minor in serious danger.

(9) That (A) the court ordered a permanent plan of adoption,
guardianship, or long-term foster care for any siblings or half-siblings
of the minor because the parent or guardian failed to reunify with the
sibling or half-sibling after the sibling or half-sibling had been
removed from that parent or guardian pursuant to Section 361 and
that parent or guardian is the same parent or guardian described in
subdivision (a), or (B) the parental rights of a parent or guardian
over any sibling or half-sibling of the minor had been permanently
severed and that, according to the findings of the court, this parent
or guardian has not subsequently made a reasonable effort to treat
the problems that led to removal of the sibling or half-sibling of that
minor from that parent or guardian.

(10) That the parent or guardian has been convicted of a violent
felony, as defined in subdivision (c¢) of Section 667.5 of the Penal
Code.

(11) That the parent or guardian of the minor has a history of
extensive, abusive, and chronic use of drugs or alcohol and has
resisted prior treatment for this problem during a three-year period
immediately prior to the filing of the petition which brought that
minor to the court’s attention, or has failed or refused to comply with
a program of drug or alcohol treatment described in the case plan
required by Section 358.1 on at least two prior occasions, even though
the programs identified were available and accessible.

(¢) In deciding whether to order reunification in any case in
which this section applies, the court shall hold a dispositional hearing.
The probation officer shall prepare a report which discusses whether
reunification services shall be provided. When it is alleged, pursuant
to paragraph (2) of subdivision (b), that the parent is incapable of
utilizing services due to mental disability, the court shall order
reunification services unless competent evidence from mental health
professionals establishes that, even with the provision of services, the
parent is unlikely to be capable of adequately caring for the minor
within 12 months.

The court shall not order reunification for a parent or guardian
described in paragraph (3), (4), (6), (7), (8), (10), or (11) of
subdivision (b) unless the court finds, by clear and convincing
evidence, that reunification is in the best interest of the minor.
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In addition, the court shall not order reunification in any situation
described in paragraph (5) of subdivision (b) unless it finds that,
based on competent testimony, those services are likely to prevent
reabuse or continued neglect of the minor or that failure to try
reunification will be detrimental to the minor because the minor is
closely and positively attached to that parent. The probation officer
shall investigate the circumstances leading to the removal of the
minor and advise the court whether there are circumstances which
indicate that reunification is likely to be successful or unsuccessful
and whether failure to order reunification is likely to be detrimental
to the minor.

The failure of the parent to respond to previous services, the fact
that the minor was abused while the parent was under the influence
of drugs or alcohol, a past history of violent behavior, or testimony by
a competent professional that the parent’s behavior is unlikely to be
changed by services are among the factors indicating that
reunification services are unlikely to be successful. The fact that a
parent or guardian is no longer living with an individual who severely
abused the minor may be considered in deciding that reunification
services are likely to be successful, provided that the court shall
consider any pattern of behavior on the part of the parent that has
exposed the minor to repeated abuse.

(d) If reunification services are not ordered pursuant to
paragraph (1) of subdivision (b) and the whereabouts of a parent
become known within six months of the out-of-home placement of
the minor, the court shall order the probation officer to provide
family reunification services in accordance with this subdivision.
However, the time limits specified in subdivision (a) and Section
366.25 are not tolled by the parent’s absence.

(e) (1) If the parent or guardian is incarcerated or
institutionalized, the court shall order reasonable services unless the
court determines, by clear and convincing evidence, those services
would be detrimental to the minor. In determining detriment, the
court shall consider the age of the minor, the degree of parent-child
bonding, the length of the sentence, the nature of the treatment, the
nature of crime or illness, the degree of detriment to the minor if
services are not offered and, for minors 10 years of age or older, the
minor’s attitude toward the implementation of family reunification
services, and any other appropriate factors. Reunification services
are subject to the 18-month limitation imposed in subdivision (a).
Services may include, but shall not be limited to, all of the following:

(A) Maintaining contact between parent and minor through
collect phone calls.

(B) Transportation services, where appropriate.

(C) Visitation services, where appropriate.

(D) Reasonable services to extended family members or foster
parents providing care for the minor if the services are not
detrimental to the minor.
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An incarcerated parent may be required to attend counseling,
parenting classes, or vocational training programs as part of the
service plan if these programs are available.

(2) The presiding judge of the juvenile court of each county may
convene representatives of the county welfare department, the
sheriff’s department, and other appropriate entities for the purpose
of developing and entering into protocols for ensuring the
notification, transportation, and presence of an incarcerated or
institutionalized parent at all court hearings involving proceedings
affecting the minor pursuant to Section 2625 of the Penal Code.

(3) Notwithstanding any other provision of law, if the
incarcerated parent is a woman seeking to participate in the
community treatment program operated by the Department of
Corrections pursuant to Chapter 4 (commencing with Section 3410)
of Title 2 of Part 3 of the Penal Code, the court shall determine
whether the parent’s participation in a program is in the child’s best
interest and whether it is suitable to meet the needs of the parent and
child.

(f) If a court, pursuant to paragraph (2), (3), (4), (5), (6), (7), (8),
(9), (10), or (11) of subdivision (b), or paragraph (1) of subdivision
(e), does not order reunification services, it shall conduct a hearing
pursuant to Section 366.25 or 366.26 within 120 days of the
dispositional hearing. However, the court shall not schedule a
hearing so long as the other parent is being provided reunification
services pursuant to subdivision (a). The court may continue to
permit the parent to visit the minor unless it finds that visitation
would be detrimental to the minor.

(g) Whenever a court orders that a hearing shall be held pursuant
to Section 366.25 or 366.26 it shall direct the agency supervising the
minor and the licensed county adoption agency, or the State
Department of Social Services when it is acting as an adoption agency
in counties which are not served by a county adoption agency, to
prepare an assessment which shall include:

(1) Current search efforts for an absent parent or parents.

(2) A review of the amount of and nature of any contact between
the minor and his or her parents since the time of placement.

(3) An evaluation of the minor’s medical, developmental,
scholastic, mental, and emotional status.

(4) A preliminary assessment of the eligibility and commitment of
any identified prospective adoptive parent or guardian, particularly
the caretaker, to include a social history including screening for
criminal records and prior referrals for child abuse or neglect, the
capability to meet the minor’s needs, and the understanding of the
legal and financial rights and responsibilities of adoption and
guardianship.

(5) The relationship of the minor to any identified prospective
adoptive parent or guardian, the duration and character of the
relationship, the motivation for seeking adoption or guardianship,
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and a statement from the minor concerning placement and the
adoption or guardianship, unless the minor’s age or physical,
emotional, or other condition precludes his or her meaningful
response, and if so, a description of the condition.

(6) An analysis of the likelihood that the minor will be adopted if
parental rights are terminated.

(h) In determining whether reunification services will benefit the
minor pursuant to paragraph (6) of subdivision (b), the court shall
consider any information it deems relevant, including the following
factors:

(1) The specific act or omission comprising the severe sexual
abuse or the severe physical harm inflicted on the minor.

(2) The circumstances under which the abuse or harm was
inflicted on the minor.

(3) The severity of the emotional trauma suffered by the minor.

(4) Any history of abuse of other children by the offending parent
or guardian.

(5) The likelihood that the minor may be safely returned to the
care of the offending parent or guardian within 18 months with no
continuing supervision.

(6) Whether or not the minor desires to be reunified with the
offending parent or guardian.

(i) The court shall read into the record the basis for a finding of
severe sexual abuse or the infliction of severe physical harm under
paragraph (10) of subdivision (b), and shall also specify the factual
findings used to determine that the provision of reunification services
to the offending parent or guardian would not benefit the minor.

SEC. 2.5. Section 361.5 of the Welfare and Institutions Code is
amended to read:

361.5. (a) Except as provided in subdivision (b) or upon the
establishment of an order of guardianship pursuant to Section 360,
whenever a minor is removed from a parent’s or guardian’s custody,
the juvenile court shall order the probation officer to provide child
welfare services to the minor and the minor’s parents or guardians
for the purpose of facilitating reunification of the family as follows:

(1) For a minor who, on the date of initial removal from the
physical custody of his or her parent or guardian, was three years of
age or older, court-ordered services shall not exceed a period of 12
months.

(2) For a minor who, on the date of initial removal from the
physical custody of his or her parent or guardian, was under the age
of three years, court-ordered services shall not exceed a period of six
months.

However, court-ordered services may be extended up to a
maximum time period not to exceed 18 months if it can be shown that
the objectives of the service plan can be achieved within the
extended time period. The court shall extend the time period only if
it finds that there is a substantial probability that the minor will be
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returned to the physical custody of his or her parent or guardian
within the extended time period or that reasonable services have not
been provided to the parent or guardian. If the court extends the
time period, the court shall specify the factual basis for its conclusion
that there is a substantial probability that the minor will be returned
to the physical custody of his or her parent or guardian within the
extended time period. The court also shall make findings pursuant to
subdivision (a) of Section 366. When counseling or other treatment
services are ordered, the parent or guardian shall be ordered to
participate in those services, unless the parent’s or guardian’s
participation is deemed by the court to be inappropriate or
potentially detrimental to the minor. Physical custody of the minor
by the parents or guardians during the 18-month period shall not
serve to interrupt the running of the period. If at the end of the
18-month period, a minor cannot be safely returned to the care and
custody of a parent or guardian without court supervision, but the
minor clearly desires contact with the parent or guardian, the court
shall take the child’s desire into account in devising a permanency
plan.

In cases where the minor was under the age of three years on the
date of the initial removal from the physical custody of his or her
parent or guardian, the court shall inform the parent or guardian that
the failure of the parent or guardian to participate regularly in any
court-ordered treatment programs or to cooperate or avail himself
or herself of services provided as part of the child welfare services
case plan may result in a termination of efforts to reunify the family
after six months.

Except in cases where, pursuant to subdivision (b), the court does
not order reunification services, the court shall inform the parent or
parents of Section 366.25 or 366.26 and shall specify that the parent’s
or parents’ parental rights may be terminated.

(b) Reunification services need not be provided to a parent or
guardian described in this subdivision when the court finds, by clear
and convincing evidence, any of the following:

(1) That the whereabouts of the parent or guardian is unknown.
A finding pursuant to this paragraph shall be supported by an
affidavit or by proof that a reasonably diligent search has failed to
locate the parent or guardian. The posting or publication of notices
is not required in that search.

(2) That the parent or guardian is suffering from a mental
disability that is described in Chapter 2 (commencing with Section
7820) of Part 4 of Division 12 of the Family Code and that renders him
or her incapable of utilizing those services.

(3) That the minor or a sibling of the minor has been previously
adjudicated a dependent pursuant to any subdivision of Section 300
as a result of physical or sexual abuse, that following that adjudication
the minor had been removed from the custody of his or her parent
or guardian pursuant to Section 361, that the minor has been
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returned to the custody of the parent or guardian from whom the
minor had been taken originally, and that the minor is being removed
pursuant to Section 361, due to additional physical or sexual abuse.

(4) That the parent or guardian of the minor has caused the death
of another minor through abuse or neglect.

(5) That the minor was brought within the jurisdiction of the court
under subdivision (e) of Section 300 because of the conduct of that
parent or guardian.

(6) That the minor has been adjudicated a dependent pursuant to
any subdivision of Section 300 as a result of severe sexual abuse or the
infliction of severe physical harm to the minor, sibling, or a
half-sibling by a parent or guardian, as defined in this subdivision, and
the court makes a factual finding that it would not benefit the minor
to pursue reunification services with the offending parent or
guardian.

A finding of severe sexual abuse, for the purposes of this
subdivision, may be based on, but is not limited to, sexual intercourse
or stimulation involving genital-genital, oral-genital, anal-genital, or
oral-anal contact, whether between the parent or guardian and the
minor, or a sibling or half-sibling of the minor, or between the minor
or a sibling or half-sibling of the minor, and another person or animal
with the actual or implied consent of the parent or guardian, or the
penetration or manipulation of the minor’s, sibling’s, or half-sibling’s
genital organs or rectum by any animate or inanimate object, for the
sexual gratification of the parent or guardian, or for the sexual
gratification of another person with the actual or implied consent of
the parent or guardian.

A finding of the infliction of severe physical harm, for the purposes
of this subdivision, may be based on, but is not limited to, deliberate
and serious injury inflicted to or on a minor’s body, or the body of a
sibling or half-sibling of the minor, by an act or omission of the parent
or guardian, or of another individual or animal with the consent of
the parent or guardian; deliberate and torturous confinement of the
minor, sibling, or half-sibling, in a closed space; or any other torturous
act or omission which would be reasonably understood to cause
serious emotional damage.

(7) That the parent is not receiving reunification services for a
sibling or a half-sibling of the minor pursuant to paragraph (3), (5),
or (6).

(8) That the minor was conceived by means of the commission of
an offense listed in Section 288 or 288.5 of the Penal Code, or by an
act committed outside of this state which if committed in this state
would constitute such an offense. This paragraph only applies to the
parent who committed the offense or act.

(9) That the minor was brought within the jurisdiction of the court
under subdivision (g) of Section 300, that the parent or guardian of
the minor willfully abandoned the minor, and the court finds that the
abandonment itself constituted a serious danger to the minor. For
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purposes of this paragraph, a ‘“serious danger” means that without
the intervention of another person or agency, the minor would have
sustained severe or permanent disability, injury, illness, or death. For
purposes of this paragraph, “willful abandonment” shall not be
construed as actions taken in good faith by the parent without the
intent of placing the minor in serious danger.

(10) That (A) the court ordered a permanent plan of adoption,
guardianship, or long-term foster care for any siblings or half-siblings
of the minor because the parent or guardian failed to reunify with the
sibling or half-sibling after the sibling or half-sibling had been
removed from that parent or guardian pursuant to Section 361 and
that parent or guardian is the same parent or guardian described in
subdivision (a), or (B) the parental rights of a parent or guardian
over any sibling or half-sibling of the minor had been permanently
severed and that, according to the findings of the court, this parent
or guardian has not subsequently made a reasonable effort to treat
the problems that led to removal of the sibling or half-sibling of that
minor from that parent or guardian.

(11) That the parent or guardian has been convicted of a violent
felony, as defined in subdivision (c¢) of Section 667.5 of the Penal
Code.

(12) That the parent or guardian of the minor has a history of
extensive, abusive, and chronic use of drugs or alcohol and has
resisted prior treatment for this problem during a three-year period
immediately prior to the filing of the petition which brought that
minor to the court’s attention, or has failed or refused to comply with
a program of drug or alcohol treatment described in the case plan
required by Section 358.1 on at least two prior occasions, even though
the programs identified were available and accessible.

(c) In deciding whether to order reunification in any case in
which this section applies, the court shall hold a dispositional hearing.
The probation officer shall prepare a report which discusses whether
reunification services shall be provided. When it is alleged, pursuant
to paragraph (2) of subdivision (b), that the parent is incapable of
utilizing services due to mental disability, the court shall order
reunification services unless competent evidence from mental health
professionals establishes that, even with the provision of services, the
parent is unlikely to be capable of adequately caring for the child
within 12 months.

The court shall not order reunification for a parent or guardian
described in paragraph (3), (4), (6), (8), (9), (11), or (12) of
subdivision (b) unless the court finds, by clear and convincing
evidence, that reunification is in the best interest of the minor.

In addition, the court shall not order reunification in any situation
described in paragraph (5) of subdivision (b) unless it finds that,
based on competent testimony, those services are likely to prevent
reabuse or continued neglect of the minor or that failure to try
reunification will be detrimental to the minor because the minor is
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closely and positively attached to that parent. The probation officer
shall investigate the circumstances leading to the removal of the
minor and advise the court whether there are circumstances which
indicate that reunification is likely to be successful or unsuccessful
and whether failure to order reunification is likely to be detrimental
to the minor.

The failure of the parent to respond to previous services, the fact
that the minor was abused while the parent was under the influence
of drugs or alcohol, a past history of violent behavior, or testimony by
a competent professional that the parent’s behavior is unlikely to be
changed by services are among the factors indicating that
reunification services are unlikely to be successful. The fact that a
parent or guardian is no longer living with an individual who severely
abused the minor may be considered in deciding that reunification
services are likely to be successful, provided that the court shall
consider any pattern of behavior on the part of the parent that has
exposed the minor to repeated abuse.

(d) If reunification services are not ordered pursuant to
paragraph (1) of subdivision (b) and the whereabouts of a parent
become known within six months of the out-of-home placement of
the minor, the court shall order the probation officer to provide
family reunification services in accordance with this subdivision.
However, the time limits specified in subdivision (a) and Section
366.25 are not tolled by the parent’s absence.

(e) (1) If the parent or guardian is incarcerated or
institutionalized, the court shall order reasonable services unless the
court determines, by clear and convincing evidence, those services
would be detrimental to the minor. In determining detriment, the
court shall consider the age of the minor, the degree of parent-child
bonding, the length of the sentence, the nature of the treatment, the
nature of crime or illness, the degree of detriment to the minor if
services are not offered and, for minors 10 years of age or older, the
minor’s attitude toward the implementation of family reunification
services, and any other appropriate factors. Reunification services
are subject to the 18-month limitation imposed in subdivision (a).
Services may include, but shall not be limited to, all of the following:

(A) Maintaining contact between parent and minor through
collect telephone calls.

(B) Transportation services, where appropriate.

(C) Visitation services, where appropriate.

(D) Reasonable services to extended family members or foster
parents providing care for the minor if the services are not
detrimental to the minor.

An incarcerated parent may be required to attend counseling,
parenting classes, or vocational training programs as part of the
service plan if these programs are available.

(2) The presiding judge of the juvenile court of each county may
convene representatives of the county welfare department, the
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sheriff’s department, and other appropriate entities for the purpose
of developing and entering into protocols for ensuring the
notification, transportation, and presence of an incarcerated or
institutionalized parent at all court hearings involving proceedings
affecting the minor pursuant to Section 2625 of the Penal Code.

(3) Notwithstanding any other provision of law, if the
incarcerated parent is a woman seeking to participate in the
community treatment program operated by the Department of
Corrections pursuant to Chapter 4.8 (commencing with Section
1174) of Title 7 of Part 2 of, or Chapter 4 (commencing with Section
3410) of Title 2 of Part 3 of the Penal Code, the court shall determine
whether the parent’s participation in a program is in the child’s best
interest and whether it is suitable to meet the needs of the parent and
child.

(f) If a court, pursuant to paragraph (2), (3), (4), (5), (6), (7), (8),
(9), (10), (11), or (12) of subdivision (b) or paragraph (1) of
subdivision (e), does not order reunification services, it shall conduct
a hearing pursuant to Section 366.25 or 366.26 within 120 days of the
dispositional hearing. However, the court shall not schedule a
hearing so long as the other parent is being provided reunification
services pursuant to subdivision (a). The court may continue to
permit the parent to visit the minor unless it finds that visitation
would be detrimental to the minor.

(g) Whenever a court orders that a hearing shall be held pursuant
to Section 366.25 or 366.26 it shall direct the agency supervising the
minor and the licensed county adoption agency, or the State
Department of Social Services when it is acting as an adoption agency
in counties which are not served by a county adoption agency, to
prepare an assessment regarding the likelihood that the minor will
be adopted if parental rights are terminated. The assessment shall
include:

(1) Current search efforts for an absent parent or parents.

(2) A review of the amount of and nature of any contact between
the minor and his or her parents since the time of placement.

(3) An evaluation of the minor’s medical, developmental,
scholastic, mental, and emotional status and an analysis of whether
any of the minor’s characteristics would make it difficult to find a
person willing to adopt the minor.

(4) A preliminary assessment of the eligibility and commitment of
any identified prospective adoptive parent or guardian, particularly
the caretaker, to include a social history including screening for
criminal records and prior referrals for child abuse or neglect, the
capability to meet the minor’s needs, and the understanding of the
legal and financial rights and responsibilities of adoption and
guardianship.

(5) The relationship of the minor to any identified prospective
adoptive parent or guardian, the duration and character of the
relationship, the motivation for seeking adoption or guardianship,



[ Ch. 1082 ] STATUTES OF 1996 7443

and a statement from the minor concerning placement and the
adoption or guardianship, unless the minor’s age or physical,
emotional, or other condition precludes his or her meaningful
response, and if so, a description of the condition.

(h) In determining whether reunification services will benefit the
minor pursuant to paragraph (6) or (7) of subdivision (b), the court
shall consider any information it deems relevant, including the
following factors:

(1) The specific act or omission comprising the severe sexual
abuse or the severe physical harm inflicted on the minor or the
minor’s sibling or half-sibling.

(2) The circumstances under which the abuse or harm was
inflicted on the minor or the minor’s sibling or half-sibling.

(3) The severity of the emotional trauma suffered by the minor or
the minor’s sibling or half-sibling.

(4) Any history of abuse of other children by the offending parent
or guardian.

(5) The likelihood that the minor may be safely returned to the
care of the offending parent or guardian within 18 months with no
continuing supervision.

(6) Whether or not the minor desires to be reunified with the
offending parent or guardian.

(i) The court shall read into the record the basis for a finding of
severe sexual abuse or the infliction of severe physical harm under
paragraph (6) of subdivision (b), and shall also specify the factual
findings used to determine that the provision of reunification services
to the offending parent or guardian would not benefit the minor.

(j) This section shall remain in effect only until January 1, 1999,
and as of that date is repealed, unless a later enacted statute, which
is enacted on or before January 1, 1999, deletes or extends that date.

SEC. 2.7. Section 361.5 is added to the Welfare and Institutions
Code, to read:

361.5. (a) Except as provided in subdivision (b) or upon the
establishment of an order of guardianship pursuant to Section 360,
whenever a minor is removed from a parent’s or guardian’s custody,
the juvenile court shall order the probation officer to provide child
welfare services to the minor and the minor’s parents or guardians
for the purpose of facilitating reunification of the family as follows:

(1) For a minor who, on the date of initial removal from the
physical custody of his or her parent or guardian, was three years of
age or older, court-ordered services shall not exceed a period of 12
months.

(2) For a minor who, on the date of initial removal from the
physical custody of his or her parent or guardian, was under the age
of three years, court-ordered services shall not exceed a period of six
months.

However, court-ordered services may be extended up to a
maximum time period not to exceed 18 months if it can be shown that
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the objectives of the service plan can be achieved within the
extended time period. The court shall extend the time period only if
it finds that there is a substantial probability that the minor will be
returned to the physical custody of his or her parent or guardian
within the extended time period or that reasonable services have not
been provided to the parent or guardian. If the court extends the
time period, the court shall specify the factual basis for its conclusion
that there is a substantial probability that the minor will be returned
to the physical custody of his or her parent or guardian within the
extended time period. The court also shall make findings pursuant to
subdivision (a) of Section 366. When counseling or other treatment
services are ordered, the parent or guardian shall be ordered to
participate in those services, unless the parent’s or guardian’s
participation is deemed by the court to be inappropriate or
potentially detrimental to the minor. Physical custody of the minor
by the parents or guardians during the 18-month period shall not
serve to interrupt the running of the period. If at the end of the
18-month period, a minor cannot be safely returned to the care and
custody of a parent or guardian without court supervision, but the
minor clearly desires contact with the parent or guardian, the court
shall take the child’s desire into account in devising a permanency
plan.

In cases where the minor was under the age of three years on the
date of the initial removal from the physical custody of his or her
parent or guardian, the court shall inform the parent or guardian that
the failure of the parent or guardian to participate regularly in any
court-ordered treatment programs or to cooperate or avail himself
or herself of services provided as part of the child welfare services
case plan may result in a termination of efforts to reunify the family
after six months.

Except in cases where, pursuant to subdivision (b), the court does
not order reunification services, the court shall inform the parent or
parents of Section 366.25 or 366.26 and shall specify that the parent’s
or parents’ parental rights may be terminated.

(b) Reunification services need not be provided to a parent or
guardian described in this subdivision when the court finds, by clear
and convincing evidence, any of the following:

(1) That the whereabouts of the parent or guardian is unknown.
A finding pursuant to this paragraph shall be supported by an
affidavit or by proof that a reasonably diligent search has failed to
locate the parent or guardian. The posting or publication of notices
is not required in that search.

(2) That the parent or guardian is suffering from a mental
disability that is described in Chapter 2 (commencing with Section
7820) of Part 4 of Division 12 of the Family Code and that renders him
or her incapable of utilizing those services.

(3) That the minor or a sibling of the minor has been previously
adjudicated a dependent pursuant to any subdivision of Section 300
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as a result of physical or sexual abuse, that following that adjudication
the minor had been removed from the custody of his or her parent
or guardian pursuant to Section 361, that the minor has been
returned to the custody of the parent or guardian from whom the
minor had been taken originally, and that the minor is being removed
pursuant to Section 361, due to additional physical or sexual abuse.

(4) That the parent or guardian of the minor has caused the death
of another minor through abuse or neglect.

(5) That the minor was brought within the jurisdiction of the court
under subdivision (c) of Section 300 because of the conduct of that
parent or guardian.

(6) That the minor has been adjudicated a dependent pursuant to
any subdivision of Section 300 as a result of severe sexual abuse or the
infliction of severe physical harm to the minor, a sibling, or a
half-sibling by a parent or guardian, as defined in this subdivision, and
the court makes a factual finding that it would not benefit the minor
to pursue reunification services with the offending parent or
guardian.

A finding of severe sexual abuse, for the purposes of this
subdivision, may be based on, but is not limited to, sexual intercourse,
or stimulation involving genital-genital, oral-genital, anal-genital, or
oral-anal contact, whether between the parent or guardian and the
minor, or a sibling or half-sibling of the minor or between the minor
or a sibling or half-sibling of the minor and another person or animal
with the actual or implied consent of the parent or guardian; or the
penetration or manipulation of the minor’s, sibling’s, or half-sibling’s
genital organs or rectum by any animate or inanimate object for the
sexual gratification of the parent or guardian, or for the sexual
gratification of another person with the actual or implied consent of
the parent or guardian.

A finding of the infliction of severe physical harm, for the purposes
of this subdivision, may be based on, but is not limited to, deliberate
and serious injury inflicted to or on a minor’s body or the body of a
sibling or half-sibling of the minor by an act or omission of the parent
or guardian, or of another individual or animal with the consent of
the parent or guardian; deliberate and torturous confinement of the
minor, sibling, or half-sibling in a closed space; or any other torturous
act or omission which would be reasonably understood to cause
serious emotional damage.

(7) That the parent is not receiving reunification services for a
sibling or a half-sibling of the minor pursuant to paragraph (3), (5),
or (6).

(8) That the minor was conceived by means of the commission of
an offense listed in Section 288 or 288.5 of the Penal Code, or by an
act committed outside of this state which if committed in this state
would constitute such an offense. This paragraph only applies to the
parent who committed the offense or act.
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(9) That the minor has been found to be a child described in
subdivision (g) of Section 300, that the parent or guardian of the
minor willfully abandoned the minor, and the court finds that the
abandonment itself constituted a serious danger to the child. For the
purposes of this paragraph, “serious danger” means that without the
intervention of another person or agency, the minor would have
sustained severe or permanent disability, injury, illness, or death. For
purposes of this paragraph, “willful abandonment” shall not be
construed as actions taken in good faith by the parent without the
intent of placing the minor in serious danger.

(10) That (A) the court ordered a permanent plan of adoption,
guardianship, or long-term foster care for any siblings or half-siblings
of the minor because the parent or guardian failed to reunify with the
sibling or half-sibling after the sibling or half-sibling had been
removed from that parent or guardian pursuant to Section 361 and
that parent or guardian is the same parent or guardian described in
subdivision (a), or (B) the parental rights of a parent or guardian
over any sibling or half-sibling of the minor had been permanently
severed and that, according to the findings of the court, this parent
or guardian has not subsequently made a reasonable effort to treat
the problems that led to removal of the sibling or half-sibling of that
minor from that parent or guardian.

(11) That the parent or guardian has been convicted of a violent
felony, as defined in subdivision (c¢) of Section 667.5 of the Penal
Code.

(12) That the parent or guardian of the minor has a history of
extensive, abusive, and chronic use of drugs or alcohol and has
resisted prior treatment for this problem during a three-year period
immediately prior to the filing of the petition which brought that
minor to the court’s attention, or has failed or refused to comply with
a program of drug or alcohol treatment described in the case plan
required by Section 358.1 on at least two prior occasions, even though
the programs identified were available and accessible.

(¢) In deciding whether to order reunification in any case in
which this section applies, the court shall hold a dispositional hearing.
The probation officer shall prepare a report which discusses whether
reunification services shall be provided. When it is alleged, pursuant
to paragraph (2) of subdivision (b), that the parent is incapable of
utilizing services due to mental disability, the court shall order
reunification services unless competent evidence from mental health
professionals establishes that, even with the provision of services, the
parent is unlikely to be capable of adequately caring for the minor
within 12 months.

The court shall not order reunification for a parent or guardian
described in paragraph (3), (4), (6), (9), (11), or (12) of subdivision
(b) unless the court finds, by clear and convincing evidence, that
reunification is in the best interest of the minor.
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In addition, the court shall not order reunification in any situation
described in subdivision (b) unless it finds that, based on competent
testimony, those services are likely to prevent reabuse or continued
neglect of the minor or that failure to try reunification will be
detrimental to the minor because the minor is closely and positively
attached to that parent. The probation officer shall investigate the
circumstances leading to the removal of the minor and advise the
court whether there are circumstances which indicate that
reunification is likely to be successful or unsuccessful and whether
failure to order reunification is likely to be detrimental to the minor.

The failure of the parent to respond to previous services, the fact
that the minor was abused while the parent was under the influence
of drugs or alcohol, a past history of violent behavior, or testimony by
a competent professional that the parent’s behavior is unlikely to be
changed by services are among the factors indicating that
reunification services are unlikely to be successful. The fact that a
parent or guardian is no longer living with an individual who severely
abused the minor may be considered in deciding that reunification
services are likely to be successful, provided that the court shall
consider any pattern of behavior on the part of the parent that has
exposed the minor to repeated abuse.

(d) If reunification services are not ordered pursuant to
paragraph (1) of subdivision (b) and the whereabouts of a parent
become known within six months of the out-of-home placement of
the minor, the court shall order the probation officer to provide
family reunification services in accordance with this subdivision.
However, the time limits specified in subdivision (a) and Section
366.25 are not tolled by the parent’s absence.

(e) (1) If the parent or guardian is incarcerated or
institutionalized, the court shall order reasonable services unless the
court determines, by clear and convincing evidence, those services
would be detrimental to the minor. In determining detriment, the
court shall consider the age of the minor, the degree of parent-child
bonding, the length of the sentence, the nature of the treatment, the
nature of crime or illness, the degree of detriment to the minor if
services are not offered and, for minors 10 years of age or older, the
minor’s attitude toward the implementation of family reunification
services, and any other appropriate factors. Reunification services
are subject to the 18-month limitation imposed in subdivision (a).
Services may include, but shall not be limited to, all of the following:

(A) Maintaining contact between the parent and minor through
collect telephone calls.

(B) Transportation services, where appropriate.

(C) Visitation services, where appropriate.

(D) Reasonable services to extended family members or foster
parents providing care for the minor if the services are not
detrimental to the minor.
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An incarcerated parent may be required to attend counseling,
parenting classes, or vocational training programs as part of the
service plan if these programs are available.

(2) The presiding judge of the juvenile court of each county may
convene representatives of the county welfare department, the
sheriff’s department, and other appropriate entities for the purpose
of developing and entering into protocols for ensuring the
notification, transportation, and presence of an incarcerated or
institutionalized parent at all court hearings involving proceedings
affecting the minor pursuant to Section 2625 of the Penal Code.

(3) Notwithstanding any other provision of law, if the
incarcerated parent is a woman seeking to participate in the
community treatment program operated by the Department of
Corrections pursuant to Chapter 4.8 (commencing with Section
1174) of Title 7 of Part 2 of, Chapter 4 (commencing with Section
3410) of Title 2 of Part 3 of, the Penal Code, the court shall determine
whether the parent’s participation in a program is in the child’s best
interest and whether it is suitable to meet the needs of the parent and
child.

(f) If a court, pursuant to paragraph (2), (3), (4), (5), (6), (7), (8),
(9), (10), (11), or (12) of subdivision (b) or paragraph (1) of
subdivision (e), does not order reunification services, it shall conduct
a hearing pursuant to Section 366.25 or 366.26 W1th1n 120 days of the
dispositional hearing. However, the court shall not schedule a
hearing so long as the other parent is being provided reunification
services pursuant to subdivision (a). The court may continue to
permit the parent to visit the minor unless it finds that visitation
would be detrimental to the minor.

(g) Whenever a court orders that a hearing shall be held pursuant
to Section 366.25 or 366.26, it shall direct the agency supervising the
minor and the licensed county adoption agency, or the State
Department of Social Services when it is acting as an adoption agency
in counties which are not served by a county adoption agency, to
prepare an assessment which shall include:

(1) Current search efforts for an absent parent or parents.

(2) A review of the amount of and nature of any contact between
the minor and his or her parents since the time of placement.

(3) An evaluation of the minor’s medical, development, scholastic,
mental, and emotional status.

(4) A preliminary assessment of the eligibility and commitment of
any identified prospective adoptive parent or guardian, particularly
the caretaker, to include a social history including screening for
criminal records and prior referrals for child abuse or neglect, the
capability to meet the minor’s needs, and the understanding of the
legal and financial rights and responsibilities of adoption and
guardianship.

(5) The relationship of the minor to any identified prospective
adoptive parent or guardian, the duration and character of the
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relationship, the motivation for seeking adoption or guardianship,
and a statement from the minor concerning placement and the
adoption or guardianship, unless the minor’'s age or physical,
emotional, or other condition precludes his or her meaningful
response, and if so, a description of the condition.

(6) An analysis of the likelihood that the minor will be adopted if
parental rights are terminated.

(h) In determining whether reunification services will benefit the
minor pursuant to paragraph (6) or (7) of subdivision (b), the court
shall consider any information it deems relevant, including the
following factors:

(1) The specific act or omission compromising the severe sexual
abuse or the severe physical harm inflicted on the minor or the
minor’s sibling or half-sibling.

(2) The circumstances under which the abuse or harm was
inflicted on the minor or the minor’s sibling or half-sibling.

(3) The severity of the emotional trauma suffered by the minor or
the minor’s sibling or half-sibling.

(4) Any history of abuse of other children by the offending parent
or guardian.

(5) The likelihood that the minor may be safely returned to the
care of the offending parent or guardian within 18 months with no
continuing supervision.

(6) Whether or not the minor desires to be reunified with the
offending parent or guardian.

(i) The court shall read into the record the basis for a finding of
severe sexual abuse or the infliction of severe physical harm under
paragraph (6) of subdivision (b), and shall also specify the factual
findings used to determine that the provision of reunification services
to the offending parent or guardian would not benefit the minor.

(j) This section shall become operative January 1, 1999.

SEC. 3. Section 366.21 of the Welfare and Institutions Code, as
amended by Section 2 of Chapter 540 of the Statutes of 1995, is
amended to read:

366.21. (a) Every hearing conducted by the juvenile court
reviewing the status of a dependent minor shall be placed on the
appearance calendar. The court shall advise all persons present at the
hearing of the date of the future hearing, of their right to be present
and represented by counsel.

(b) Except as provided in Section 366.23 and subdivision (a) of
Section 366.3, notice of the hearing shall be mailed by the probation
officer to the same persons as in the original proceeding, to the
minor’s parent or guardian, to the foster parents, community care
facility, or foster family agency having physical custody of the minor
in the case of a minor removed from the physical custody of his or her
parent or guardian, and to the counsel of record if the counsel of
record was not present at the time that the hearing was set by the
court, by first-class mail addressed to the last known address of the



7450 STATUTES OF 1996 [ Ch. 1082 ]

person to be notified, or shall be personally served on those persons,
not earlier than 30 days nor later than 15 days preceding the date to
which the hearing was continued. Service of a copy of the notice
personally or by certified mail return receipt requested, or any other
form of actual notice is equivalent to service by first-class mail.

The notice shall contain a statement regarding the nature of the
hearing to be held and any change in the custody or status of the
minor being recommended by the supervising agency. The notice to
the foster parent shall indicate that the foster parent may attend all
hearings or may submit any information he or she deems relevant to
the court in writing.

(c) At least 10 calendar days prior to the hearing the probation
officer shall file a supplemental report with the court regarding the
services provided or offered to the parent or guardian to enable them
to assume custody, the progress made, and, where relevant, the
prognosis for return of the minor to the physical custody of his or her
parent or guardian, and make his or her recommendation for
disposition. If the recommendation is not to return the minor to a
parent or guardian, the report shall specify why the return of the
minor would be detrimental to the minor. The probation officer shall
provide the parent or guardian with a copy of the report, including
his or her recommendation for disposition, at least 10 calendar days
prior to the hearing. In the case of a minor removed from the physical
custody of his or her parent or guardian, the probation officer shall
provide a summary of his or her recommendation for disposition to
the counsel for the minor, any court-appointed child advocate, foster
parents, community care facility, or foster family agency having the
physical custody of the minor at least 10 calendar days before the
hearing.

(d) Prior to any hearing involving a minor in the physical custody
of a community care facility or foster family agency that may result
in the return of the minor to the physical custody of his or her parent
or guardian, or in adoption or the creation of a legal guardianship, the
facility or agency shall file with the court a report containing its
recommendation for disposition. Prior to such a hearing involving a
minor in the physical custody of a foster parent, the foster parent may
file with the court a report containing his or her recommendation for
disposition. The court shall consider the report and recommendation
filed pursuant to this subdivision prior to determining any
disposition.

(e) At the review hearing held six months after the initial
dispositional hearing, the court shall order the return of the minor to
the physical custody of his or her parents or guardians unless, by a
preponderance of the evidence, it finds that the return of the minor
would create a substantial risk of detriment to the physical or
emotional well-being of the minor. The probation department shall
have the burden of establishing that detriment. The failure of the
parent or guardian to participate regularly in any court-ordered
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treatment programs shall constitute prima facie evidence that return
would be detrimental. In making its determination, the court shall
review the probation officer’s report, shall review and consider the
report and recommendations of any child advocate appointed
pursuant to Section 356.5, and shall consider the efforts or progress,
or both, demonstrated by the parent or guardian and the extent to
which he or she cooperated and availed himself or herself of services
provided; shall make appropriate findings pursuant to subdivision
(a) of Section 366; and where relevant, shall order any additional
services reasonably believed to facilitate the return of the minor to
the custody of his or her parent or guardian. The court shall also
inform the parent or guardian that if the minor cannot be returned
home by the next review hearing, a proceeding pursuant to Section
366.26 may be instituted. This section does not apply in a case where,
pursuant to Section 361.5, the court has ordered that reunification
services shall not be provided.

If the minor was removed initially under subdivision (g) of Section
300 and the court finds by clear and convincing evidence that the
whereabouts of the parent are still unknown, or the parent has failed
to contact and visit the minor, the court may schedule a hearing
pursuant to Section 366.26 within 120 days. If the court finds by clear
and convincing evidence that the parent has been convicted of a
felony indicating parental unfitness, the court may schedule a
hearing pursuant to Section 366.26 within 120 days.

If the minor had been placed under court supervision with a
previously noncustodial parent pursuant to Section 361.2, the court
shall determine whether supervision is still necessary. The court may
terminate supervision and transfer permanent custody to that
parent, as provided for by paragraph (1) of subdivision (a) of Section
361.2.

In all other cases, the court shall direct that any reunification
services previously ordered shall continue to be offered to the parent
or guardian, provided that the court may modify the terms and
conditions of those services. If the minor is not returned to his or her
parent or guardian, the court shall determine whether reasonable
services have been provided or offered to the parent or guardian
which were designed to aid the parent or guardian in overcoming the
problems which led to the initial removal and the continued custody
of the minor. The court shall order that those services be initiated or
continued.

(f) At the review hearing held 12 months after the initial
dispositional hearing, the court shall order the return of the minor to
the physical custody of his or her parent or guardian unless, by a
preponderance of the evidence, it finds that return of the child would
create a substantial risk of detriment to the physical or emotional
well-being of the minor. The probation department shall have the
burden of establishing that detriment. The court shall also determine
whether reasonable services have been provided or offered to the
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parent or guardian which were designed to aid the parent or
guardian to overcome the problems which led to the initial removal
and continued custody of the minor. The failure of the parent or
guardian to participate regularly in any court-ordered treatment
programs shall constitute prima facie evidence that the return would
be detrimental. In making its determination, the court shall review
the probation officer’s report and shall consider the efforts or
progress, or both, demonstrated by the parent or guardian and the
extent to which he or she cooperated and availed himself or herself
of services provided. If the minor is not returned to a parent or
guardian, the court shall specify the factual basis for its conclusion
that the return would be detrimental. The court also shall make a
finding pursuant to subdivision (a) of Section 366.

(g) If a minor is not returned to the custody of a parent or guardian
at the hearing held pursuant to subdivision (f), the court shall do one
of the following:

(1) Continue the case for up to six months for another review
hearing, provided that the hearing shall occur within 18 months of
the date the minor was originally taken from the physical custody of
his or her parent or guardian. The court shall continue the case only
if it finds that there is a substantial probability that the minor will be
returned to the physical custody of his or her parent or guardian
within six months or that reasonable services have not been provided
to the parent or guardian. The court shall inform the parent or
guardian that if the minor cannot be returned home by the next
review hearing, a permanent plan shall be developed at that hearing.
The court shall not order that a hearing pursuant to Section 366.26 be
held unless there is clear and convincing evidence that reasonable
services have been provided or offered to the parent or guardian.

(2) Order that the minor remain in long-term foster care, if the
court finds by clear and convincing evidence, based upon the
evidence already presented to it, that the minor is not a proper
subject for adoption and has no one willing to accept legal
guardianship.

(3) Order that a hearing be held within 120 days, pursuant to
Section 366.26, if there is clear and convincing evidence that
reasonable services have been provided or offered to the parents.
Evidence that the minor has been placed with a foster family that is
eligible to adopt a minor, or has been placed in a preadoptive home,
in and of itself, shall not be deemed a failure to provide or offer
reasonable services.

(h) In any case in which the court orders that a hearing pursuant
to Section 366.26 shall be held, it shall also order the termination of
reunification services to the parent. The court shall continue to
permit the parent to visit the minor pending the hearing unless it
finds that visitation would be detrimental to the minor.

(i) Whenever a court orders that a hearing pursuant to Section
366.26 shall be held, it shall direct the agency supervising the child
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and the licensed county adoption agency, or the State Department
of Social Services when it is acting as an adoption agency in counties
which are not served by a county adoption agency, to prepare an
assessment regarding the likelihood that the minor will be adopted
if parental rights are terminated. The assessment shall include:

(1) Current search efforts for an absent parent or parents.

(2) A review of the amount of and nature of any contact between
the minor and his or her parents since the time of placement.

(3) An evaluation of the minor’s medical, developmental,
scholastic, mental, and emotional status and an analysis of whether
any of the minor’s characteristics would make it difficult to find a
person willing to adopt the minor.

(4) A preliminary assessment of the eligibility and commitment of
any identified prospective adoptive parent or guardian, particularly
the caretaker, to include a social history including screening for
criminal records and prior referrals for child abuse or neglect, the
capability to meet the minor’s needs, and the understanding of the
legal and financial rights and responsibilities of adoption and
guardianship.

(5) The relationship of the minor to any identified prospective
adoptive parent or guardian, the duration and character of the
relationship, the motivation for seeking adoption or guardianship,
and a statement from the minor concerning placement and the
adoption or guardianship, unless the minor’s age or physical,
emotional, or other condition precludes his or her meaningful
response, and if so, a description of the condition.

(j) This section shall apply to minors made dependents of the
court pursuant to subdivision (c) of Section 360 on or after January
1, 1989.

(k) This section shall remain in effect only until January 1, 1999,
and as of that date is repealed, unless a later enacted statute, which
is enacted on or before January 1, 1999, deletes or extends that date.

SEC. 3.5. Section 366.21 of the Welfare and Institutions Code, as
amended by Section 2 of Chapter 540 of the Statutes of 1995, is
amended to read:

366.21. (a) Every hearing conducted by the juvenile -court
reviewing the status of a dependent minor shall be placed on the
appearance calendar. The court shall advise all persons present at the
hearing of the date of the future hearing and of their right to be
present and represented by counsel.

(b) Except as provided in Section 366.23 and subdivision (a) of
Section 366.3, notice of the hearing shall be mailed by the probation
officer to the same persons as in the original proceeding, to the
minor’s parent or guardian, to the foster parents, community care
facility, or foster family agency having physical custody of the minor
in the case of a minor removed from the physical custody of his or her
parent or guardian, and to the counsel of record if the counsel of
record was not present at the time that the hearing was set by the
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court, by first-class mail addressed to the last known address of the
person to be notified, or shall be personally served on those persons,
not earlier than 30 days nor later than 15 days preceding the date to
which the hearing was continued. Service of a copy of the notice
personally or by certified mail return receipt requested, or any other
form of actual notice is equivalent to service by first-class mail.

The notice shall contain a statement regarding the nature of the
hearing to be held and any change in the custody or status of the
minor being recommended by the supervising agency. The notice to
the foster parent shall indicate that the foster parent may attend all
hearings or may submit any information he or she deems relevant to
the court in writing.

(c) At least 10 calendar days prior to the hearing the probation
officer shall file a supplemental report with the court regarding the
services provided or offered to the parent or guardian to enable them
to assume custody, the progress made, and, where relevant, the
prognosis for return of the minor to the physical custody of his or her
parent or guardian, and make his or her recommendation for
disposition. If the recommendation is not to return the minor to a
parent or guardian, the report shall specify why the return of the
minor would be detrimental to the minor. The probation officer shall
provide the parent or guardian with a copy of the report, including
his or her recommendation for disposition, at least 10 calendar days
prior to the hearing. In the case of a minor removed from the physical
custody of his or her parent or guardian, the probation officer shall
provide a summary of his or her recommendation for disposition to
the counsel for the minor, any court-appointed child advocate, foster
parents, community care facility, or foster family agency having the
physical custody of the minor at least 10 calendar days before the
hearing.

(d) Prior to any hearing involving a minor in the physical custody
of a community care facility or foster family agency that may result
in the return of the minor to the physical custody of his or her parent
or guardian, or in adoption or the creation of a legal guardianship, the
facility or agency shall file with the court a report containing its
recommendation for disposition. Prior to such a hearing involving a
minor in the physical custody of a foster parent, the foster parent may
file with the court a report containing his or her recommendation for
disposition. The court shall consider the report and recommendation
filed pursuant to this subdivision prior to determining any
disposition.

() At the review hearing held six months after the initial
dispositional hearing, the court shall order the return of the minor to
the physical custody of his or her parent or guardian unless the court
finds, to the best of its knowledge and by a preponderance of the
evidence, that the return of the minor to his or her parent or guardian
would create a substantial risk of detriment to the safety, protection,
or physical or emotional well-being of the minor. The probation



[ Ch. 1082 ] STATUTES OF 1996 7455

officer shall have the burden of establishing that detriment. The
failure of the parent or guardian to participate regularly in
court-ordered treatment programs shall be prima facie evidence that
return would be detrimental. In making its determination, the court
shall review and consider the probation officer’s report and
recommendations and the report and recommendations of any child
advocate appointed pursuant to Section 356.5; shall consider the
efforts or progress, or both, demonstrated by the parent or guardian
and the extent to which he or she cooperated and availed himself or
herself of services provided; and shall make appropriate findings
pursuant to subdivision (a) of Section 366. Whether or not the minor
is returned to his or her parent or guardian, the court shall specify the
factual basis for its decision and where relevant, shall order any
additional services reasonably believed to facilitate the return of the
minor to the custody of his or her parent or guardian. The court shall
also inform the parent or guardian that if the minor cannot be
returned home by the next review hearing, a proceeding pursuant
to Section 366.26 may be instituted. This section does not apply in a
case where, pursuant to Section 361.5, the court has ordered that
reunification services shall not be provided.

If the minor was removed initially under subdivision (g) of Section
300 and the court finds by clear and convincing evidence that the
whereabouts of the parent are still unknown, or the parent has failed
to contact and visit the minor, the court may schedule a hearing
pursuant to Section 366.26 within 120 days. If the court finds by clear
and convincing evidence that the parent has been convicted of a
felony indicating parental unfitness, the court may schedule a
hearing pursuant to Section 366.26 within 120 days.

If the minor had been placed under court supervision with a
previously noncustodial parent pursuant to Section 361.2, the court
shall determine whether supervision is still necessary. The court may
terminate supervision and transfer permanent custody to that
parent, as provided for by paragraph (1) of subdivision (a) of Section
361.2.

In all other cases, the court shall direct that any reunification
services previously ordered shall continue to be offered to the parent
or guardian, provided that the court may modify the terms and
conditions of those services. If the minor is not returned to his or her
parent or guardian, the court shall determine whether reasonable
services have been provided or offered to the parent or guardian
which were designed to aid the parent or guardian in overcoming the
problems which led to the initial removal and the continued custody
of the minor. The court shall order that those services be initiated or
continued.

(f) At the review hearing held 12 months after the initial
dispositional hearing, the court shall order the return of the minor to
the physical custody of his or her parent or guardian unless the court
finds, to the best of its knowledge and by a preponderance of the
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evidence, that the return of the minor to his or her parent or guardian
would create a substantial risk of detriment to the safety, protection,
or physical or emotional well-being of the minor. The probation
officer shall have the burden of establishing that detriment. The
court shall also determine whether reasonable services have been
provided or offered to the parent or guardian which were designed
to aid the parent or guardian to overcome the problems that led to
the initial removal and continued custody of the minor. The failure
of the parent or guardian to participate regularly in court-ordered
treatment programs shall be prima facie evidence that return would
be detrimental. In making its determination, the court shall review
and consider the probation officer’s report and recommendations
and the report and recommendations of any child advocate
appointed pursuant to Section 356.5; shall consider the efforts or
progress, or both, demonstrated by the parent or guardian and the
extent to which he or she availed himself or herself of services
provided; and shall make appropriate findings pursuant to
subdivision (a) of Section 366. Whether or not the minor is returned
to his or her parent or guardian, the court shall specify the factual
basis for its decision. If the minor is not returned to a parent or
guardian, the court shall specify the factual basis for its conclusion
that the return would be detrimental. The court also shall make a
finding pursuant to subdivision (a) of Section 366.

(g) If a minor is not returned to the custody of a parent or guardian
at the hearing held pursuant to subdivision (f), the court shall do one
of the following:

(1) Continue the case for up to six months for another review
hearing, provided that the hearing shall occur within 18 months of
the date the minor was originally taken from the physical custody of
his or her parent or guardian. The court shall continue the case only
if it finds that there is a substantial probability that the minor will be
returned to the physical custody of his or her parent or guardian
within six months or that reasonable services have not been provided
to the parent or guardian. The court shall inform the parent or
guardian that if the minor cannot be returned home by the next
review hearing, a permanent plan shall be developed at that hearing.
The court shall not order that a hearing pursuant to Section 366.26 be
held unless there is clear and convincing evidence that reasonable
services have been provided or offered to the parent or guardian.

(2) Order that the minor remain in long-term foster care, if the
court finds by clear and convincing evidence, based upon the
evidence already presented to it, that the minor is not a proper
subject for adoption and has no one willing to accept legal
guardianship.

(3) Order that a hearing be held within 120 days, pursuant to
Section 366.26, if there is clear and convincing evidence that
reasonable services have been provided or offered to the parents.
Evidence that the minor has been placed with a foster family that is
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eligible to adopt a minor, or has been placed in a preadoptive home,
in and of itself, shall not be deemed a failure to provide or offer
reasonable services.

(h) In any case in which the court orders that a hearing pursuant
to Section 366.26 shall be held, it shall also order the termination of
reunification services to the parent. The court shall continue to
permit the parent to visit the minor pending the hearing unless it
finds that visitation would be detrimental to the minor.

(i) Whenever a court orders that a hearing pursuant to Section
366.26 shall be held, it shall direct the agency supervising the child
and the licensed county adoption agency, or the State Department
of Social Services when it is acting as an adoption agency in counties
which are not served by a county adoption agency, to prepare an
assessment regarding the likelihood that the minor will be adopted
if parental rights are terminated. The assessment shall include:

(1) Current search efforts for an absent parent or parents.

(2) A review of the amount of and nature of any contact between
the minor and his or her parents since the time of placement.

(3) An evaluation of the minor’s medical, developmental,
scholastic, mental, and emotional status and an analysis of whether
any of the minor’s characteristics would make it difficult to find a
person willing to adopt the minor.

(4) A preliminary assessment of the eligibility and commitment of
any identified prospective adoptive parent or guardian, particularly
the caretaker, to include a social history including screening for
criminal records and prior referrals for child abuse or neglect, the
capability to meet the minor’s needs, and the understanding of the
legal and financial rights and responsibilities of adoption and
guardianship.

(5) The relationship of the minor to any identified prospective
adoptive parent or guardian, the duration and character of the
relationship, the motivation for seeking adoption or guardianship,
and a statement from the minor concerning placement and the
adoption or guardianship, unless the minor’s age or physical,
emotional, or other condition precludes his or her meaningful
response, and if so, a description of the condition.

(j) This section shall apply to minors made dependents of the
court pursuant to subdivision (c¢) of Section 360 on or after January
1, 1989.

(k) This section shall remain in effect only until January 1, 1999,
and as of that date is repealed, unless a later enacted statute, which
is enacted on or before January 1, 1999, deletes or extends that date.

SEC. 3.7. Section 366.21 of the Welfare and Institutions Code, as
amended by Section 2 of Chapter 540 of the Statutes of 1995, is
amended to read:

366.21. (a) Every hearing conducted by the juvenile -court
reviewing the status of a dependent minor shall be placed on the
appearance calendar. The court shall advise all persons present at the
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hearing of the date of the future hearing, of their right to be present
and represented by counsel.

(b) Except as provided in Section 366.23 and subdivision (a) of
Section 366.3, notice of the hearing shall be mailed by the probation
officer to the same persons as in the original proceeding, to the
minor’s parent or guardian, to the foster parents, community care
facility, or foster family agency having physical custody of the minor
in the case of a minor removed from the physical custody of his or her
parent or guardian, and to the counsel of record if the counsel of
record was not present at the time that the hearing was set by the
court, by first-class mail addressed to the last known address of the
person to be notified, or shall be personally served on those persons,
not earlier than 30 days nor later than 15 days preceding the date to
which the hearing was continued. Service of a copy of the notice
personally or by certified mail return receipt requested, or any other
form of actual notice is equivalent to service by first-class mail.

The notice shall contain a statement regarding the nature of the
hearing to be held and any change in the custody or status of the
minor being recommended by the supervising agency. The notice to
the foster parent shall indicate that the foster parent may attend all
hearings or may submit any information he or she deems relevant to
the court in writing.

(c) At least 10 calendar days prior to the hearing the probation
officer shall file a supplemental report with the court regarding the
services provided or offered to the parent or guardian to enable them
to assume custody, the progress made, and, where relevant, the
prognosis for return of the minor to the physical custody of his or her
parent or guardian, and make his or her recommendation for
disposition. If the recommendation is not to return the minor to a
parent or guardian, the report shall specify why the return of the
minor would be detrimental to the minor. The probation officer shall
provide the parent or guardian with a copy of the report, including
his or her recommendation for disposition, at least 10 calendar days
prior to the hearing. In the case of a minor removed from the physical
custody of his or her parent or guardian, the probation officer shall
provide a summary of his or her recommendation for disposition to
the counsel for the minor, any court-appointed child advocate, foster
parents, community care facility, or foster family agency having the
physical custody of the minor at least 10 calendar days before the
hearing.

(d) Prior to any hearing involving a minor in the physical custody
of a community care facility or foster family agency that may result
in the return of the minor to the physical custody of his or her parent
or guardian, or in adoption or the creation of a legal guardianship, the
facility or agency shall file with the court a report containing its
recommendation for disposition. Prior to such a hearing involving a
minor in the physical custody of a foster parent, the foster parent may
file with the court a report containing his or her recommendation for
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disposition. The court shall consider the report and recommendation
filed pursuant to this subdivision prior to determining any
disposition.

(e) At the review hearing held six months after the initial
dispositional hearing, the court shall order the return of the minor to
the physical custody of his or her parents or guardians unless, by a
preponderance of the evidence, it finds that the return of the minor
would create a substantial risk of detriment to the physical or
emotional well-being of the minor. The probation department shall
have the burden of establishing that detriment. The failure of the
parent or guardian to participate regularly in any court-ordered
treatment programs shall constitute prima facie evidence that return
would be detrimental. In making its determination, the court shall
review the probation officer’s report, shall review and consider the
report and recommendations of any child advocate appointed
pursuant to Section 356.5, and shall consider the efforts or progress,
or both, demonstrated by the parent or guardian and the extent to
which he or she cooperated and availed himself or herself of services
provided. If the minor is not returned to a parent or guardian, the
court shall specify the factual basis for its conclusion that the return
would be detrimental. The court also shall make appropriate findings
pursuant to subdivision (a) of Section 366; and where relevant, shall
order any additional services reasonably believed to facilitate the
return of the minor to the custody of his or her parent or guardian.
The court shall also inform the parent or guardian that if the minor
cannot be returned home by the next review hearing, a proceeding
pursuant to Section 366.26 may be instituted. This section does not
apply in a case where, pursuant to Section 361.5, the court has
ordered that reunification services shall not be provided.

If the minor was under the age of three years on the date of the
initial removal and the court finds by clear and convincing evidence
that the parent failed to participate regularly in any court-ordered
treatment plan, the court may schedule a hearing pursuant to Section
366.26 within 120 days. If, however, the court finds there is a
substantial probability that the minor, who was under the age of three
years on the date of initial removal, may be returned to his or her
parent or guardian within six months or that reasonable services have
not been provided, the court shall continue the case.

If the minor was removed initially under subdivision (g) of Section
300 and the court finds by clear and convincing evidence that the
whereabouts of the parent are still unknown, or if the parent has
failed to contact and visit the minor, the court may schedule a hearing
pursuant to Section 366.26 within 120 days. If the court finds by clear
and convincing evidence that the parent has been convicted of a
felony indicating parental unfitness, the court may schedule a
hearing pursuant to Section 366.26 within 120 days.

If the minor had been placed under court supervision with a
previously noncustodial parent pursuant to Section 361.2, the court
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shall determine whether supervision is still necessary. The court may
terminate supervision and transfer permanent custody to that
parent, as provided for by paragraph (1) of subdivision (a) of Section
361.2.

In all other cases, the court shall direct that any reunification
services previously ordered shall continue to be offered to the parent
or guardian pursuant to the time periods set forth in subdivision (a)
of Section 361.5, provided that the court may modify the terms and
conditions of those services. If the minor is not returned to his or her
parent or guardian, the court shall determine whether reasonable
services have been provided or offered to the parent or guardian
which were designed to aid the parent or guardian in overcoming the
problems which led to the initial removal and the continued custody
of the minor. The court shall order that those services be initiated,
continued, or terminated.

(f) At the review hearing held 12 months after the initial
dispositional hearing, the court shall order the return of the minor to
the physical custody of his or her parent or guardian unless, by a
preponderance of the evidence, it finds that return of the child would
create a substantial risk of detriment to the physical or emotional
well-being of the minor. The probation department shall have the
burden of establishing that detriment. The court shall also determine
whether reasonable services have been provided or offered to the
parent or guardian which were designed to aid the parent or
guardian to overcome the problems which led to the initial removal
and continued custody of the minor. The failure of the parent or
guardian to participate regularly in any court-ordered treatment
programs shall constitute prima facie evidence that the return would
be detrimental. In making its determination, the court shall review
the probation officer’s report and shall consider the efforts or
progress, or both, demonstrated by the parent or guardian and the
extent to which he or she cooperated and availed himself or herself
of services provided. If the minor is not returned to a parent or
guardian, the court shall specify the factual basis for its conclusion
that the return would be detrimental. The court also shall make a
finding pursuant to subdivision (a) of Section 366.

(g) If the time period in which court-ordered services were
provided has met or exceeded the time period set forth in paragraph
(1) or (2) of subdivision (a) of Section 361.5, as appropriate, and a
minor is not returned to the custody of a parent or guardian at the
hearing held pursuant to subdivision (f), the court shall do one of the
following:

(1) Continue the case for up to six months for another review
hearing, provided that the hearing shall occur within 18 months of
the date the minor was originally taken from the physical custody of
his or her parent or guardian. The court shall continue the case only
if it finds that there is a substantial probability that the minor will be
returned to the physical custody of his or her parent or guardian
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within six months or that reasonable services have not been provided
to the parent or guardian. The court shall inform the parent or
guardian that if the minor cannot be returned home by the next
review hearing, a permanent plan shall be developed at that hearing.
The court shall not order that a hearing pursuant to Section 366.26 be
held unless there is clear and convincing evidence that reasonable
services have been provided or offered to the parent or guardian.

(2) Order that the minor remain in long-term foster care, if the
court finds by clear and convincing evidence, based upon the
evidence already presented to it, that the minor is not a proper
subject for adoption and has no one willing to accept legal
guardianship.

(3) Order that a hearing be held within 120 days, pursuant to
Section 366.26, if there is clear and convincing evidence that
reasonable services have been provided or offered to the parents.
Evidence that the minor has been placed with a foster family that is
eligible to adopt a minor, or has been placed in a preadoptive home,
in and of itself, shall not be deemed a failure to provide or offer
reasonable services.

(h) In any case in which the court orders that a hearing pursuant
to Section 366.26 shall be held, it shall also order the termination of
reunification services to the parent. The court shall continue to
permit the parent to visit the minor pending the hearing unless it
finds that visitation would be detrimental to the minor.

(i) Whenever a court orders that a hearing pursuant to Section
366.26 shall be held, it shall direct the agency supervising the child
and the licensed county adoption agency, or the State Department
of Social Services when it is acting as an adoption agency in counties
which are not served by a county adoption agency, to prepare an
assessment regarding the likelihood that the minor will be adopted
if parental rights are terminated. The assessment shall include:

(1) Current search efforts for an absent parent or parents.

(2) A review of the amount of and nature of any contact between
the minor and his or her parents since the time of placement.

(3) An evaluation of the minor’s medical, developmental,
scholastic, mental, and emotional status and an analysis of whether
any of the minor’s characteristics would make it difficult to find a
person willing to adopt the minor.

(4) A preliminary assessment of the eligibility and commitment of
any identified prospective adoptive parent or guardian, particularly
the caretaker, to include a social history including screening for
criminal records and prior referrals for child abuse or neglect, the
capability to meet the minor’s needs, and the understanding of the
legal and financial rights and responsibilities of adoption and
guardianship.

(5) The relationship of the minor to any identified prospective
adoptive parent or guardian, the duration and character of the
relationship, the motivation for seeking adoption or guardianship,
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and a statement from the minor concerning placement and the
adoption or guardianship, unless the minor’s age or physical,
emotional, or other condition precludes his or her meaningful
response, and if so, a description of the condition.

(j) This section shall apply to minors made dependents of the
court pursuant to subdivision (c¢) of Section 360 on or after January
1, 1989.

(k) This section shall remain in effect only until January 1, 1999,
and as of that date is repealed, unless a later enacted statute, which
is enacted on or before January 1, 1999, deletes or extends that date.

SEC. 3.9. Section 366.21 of the Welfare and Institutions Code, as
amended by Section 2 of Chapter 540 of the Statutes of 1995, is
amended to read:

366.21. (a) Every hearing conducted by the juvenile -court
reviewing the status of a dependent minor shall be placed on the
appearance calendar. The court shall advise all persons present at the
hearing of the date of the future hearing and of their right to be
present and represented by counsel.

(b) Except as provided in Section 366.23 and subdivision (a) of
Section 366.3, notice of the hearing shall be mailed by the probation
officer to the same persons as in the original proceeding, to the
minor’s parent or guardian, to the foster parents, community care
facility, or foster family agency having physical custody of the minor
in the case of a minor removed from the physical custody of his or her
parent or guardian, and to the counsel of record if the counsel of
record was not present at the time that the hearing was set by the
court, by first-class mail addressed to the last known address of the
person to be notified, or shall be personally served on those persons,
not earlier than 30 days nor later than 15 days preceding the date to
which the hearing was continued. Service of a copy of the notice
personally or by certified mail return receipt requested, or any other
form of actual notice is equivalent to service by first-class mail.

The notice shall contain a statement regarding the nature of the
hearing to be held and any change in the custody or status of the
minor being recommended by the supervising agency. The notice to
the foster parent shall indicate that the foster parent may attend all
hearings or may submit any information he or she deems relevant to
the court in writing.

(c) At least 10 calendar days prior to the hearing the probation
officer shall file a supplemental report with the court regarding the
services provided or offered to the parent or guardian to enable them
to assume custody, the progress made, and, where relevant, the
prognosis for return of the minor to the physical custody of his or her
parent or guardian, and make his or her recommendation for
disposition. If the recommendation is not to return the minor to a
parent or guardian, the report shall specify why the return of the
minor would be detrimental to the minor. The probation officer shall
provide the parent or guardian with a copy of the report, including
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his or her recommendation for disposition, at least 10 calendar days
prior to the hearing. In the case of a minor removed from the physical
custody of his or her parent or guardian, the probation officer shall
provide a summary of his or her recommendation for disposition to
the counsel for the minor, any court-appointed child advocate, foster
parents, community care facility, or foster family agency having the
physical custody of the minor at least 10 calendar days before the
hearing.

(d) Prior to any hearing involving a minor in the physical custody
of a community care facility or foster family agency that may result
in the return of the minor to the physical custody of his or her parent
or guardian, or in adoption or the creation of a legal guardianship, the
facility or agency shall file with the court a report containing its
recommendation for disposition. Prior to such a hearing involving a
minor in the physical custody of a foster parent, the foster parent may
file with the court a report containing his or her recommendation for
disposition. The court shall consider the report and recommendation
filed pursuant to this subdivision prior to determining any
disposition.

(e) At the review hearing held six months after the initial
dispositional hearing, the court shall order the return of the minor to
the physical custody of his or her parent or guardian unless the court
finds, to the best of its knowledge and by a preponderance of the
evidence, that the return of the minor to his or her parent or guardian
would create a substantial risk of detriment to the safety, protection,
or physical or emotional well-being of the minor. The probation
officer shall have the burden of establishing that detriment. The
failure of the parent or guardian to participate regularly in
court-ordered treatment programs shall be prima facie evidence that
return would be detrimental. In making its determination, the court
shall review and consider the probation officer’s report and
recommendations and the report and recommendations of any child
advocate appointed pursuant to Section 356.5, and shall consider the
efforts or progress, or both, demonstrated by the parent or guardian
and the extent to which he or she availed himself or herself of services
provided. Whether or not the minor is returned to a parent or
guardian, the court shall specify the factual basis for its conclusion
that the return would be detrimental. The court also shall make
appropriate findings pursuant to subdivision (a) of Section 366; and
where relevant, shall order any additional services reasonably
believed to facilitate the return of the minor to the custody of his or
her parent or guardian. The court shall also inform the parent or
guardian that if the minor cannot be returned home by the next
review hearing, a proceeding pursuant to Section 366.26 may be
instituted. This section does not apply in a case where, pursuant to
Section 361.5, the court has ordered that reunification services shall
not be provided.
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If the minor was under the age of three years on the date of the
initial removal and the court finds by clear and convincing evidence
that the parent failed to participate regularly in any court-ordered
treatment plan, the court may schedule a hearing pursuant to Section
366.26 within 120 days. If, however, the court finds there is a
substantial probability that the minor, who was under the age of three
years on the date of initial removal, may be returned to his or her
parent or guardian within six months or that reasonable services have
not been provided, the court shall continue the case.

If the minor was removed initially under subdivision (g) of Section
300 and the court finds by clear and convincing evidence that the
whereabouts of the parent are still unknown, or if the parent has
failed to contact and visit the minor, the court may schedule a hearing
pursuant to Section 366.26 within 120 days. If the court finds by clear
and convincing evidence that the parent has been convicted of a
felony indicating parental unfitness, the court may schedule a
hearing pursuant to Section 366.26 within 120 days.

If the minor had been placed under court supervision with a
previously noncustodial parent pursuant to Section 361.2, the court
shall determine whether supervision is still necessary. The court may
terminate supervision and transfer permanent custody to that
parent, as provided for by paragraph (1) of subdivision (a) of Section
361.2.

In all other cases, the court shall direct that any reunification
services previously ordered shall continue to be offered to the parent
or guardian pursuant to the time periods set forth in subdivision (a)
of Section 361.5, provided that the court may modify the terms and
conditions of those services. If the minor is not returned to his or her
parent or guardian, the court shall determine whether reasonable
services have been provided or offered to the parent or guardian
which were designed to aid the parent or guardian in overcoming the
problems which led to the initial removal and the continued custody
of the minor. The court shall order that those services be initiated,
continued, or terminated.

(f) At the review hearing held 12 months after the initial
dispositional hearing, the court shall order the return of the minor to
the physical custody of his or her parent or guardian unless the court
finds, to the best of its knowledge and by a preponderance of the
evidence, that the return of the minor to his or her parent or guardian
would create a substantial risk of detriment to the safety, protection,
or physical or emotional well-being of the minor. The probation
officer shall have the burden of establishing that detriment. The
court shall also determine whether reasonable services have been
provided or offered to the parent or guardian which were designed
to aid the parent or guardian to overcome the problems that led to
the initial removal and continued custody of the minor. The failure
of the parent or guardian to participate regularly in court-ordered
treatment programs shall be prima facie evidence that return would
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be detrimental. In making its determination, the court shall review
and consider the probation officer’s report and recommendations
and the report and recommendations of any child advocate
appointed pursuant to Section 356.5; shall consider the efforts or
progress, or both, demonstrated by the parent or guardian and the
extent to which he or she availed himself or herself of services
provided; and shall make appropriate findings pursuant to
subdivision (a) of Section 366. Whether or not the minor is returned
to his or her parent or guardian, the court shall specify the factual
basis for its decision. If the minor is not returned to a parent or
guardian, the court shall specify the factual basis for its conclusion
that the return would be detrimental. The court also shall make a
finding pursuant to subdivision (a) of Section 366.

(g) If the time period in which court-ordered services were
provided has met or exceeded the time period set forth in paragraph
(1) or (2) of subdivision (a) of Section 361.5, as appropriate, and a
minor is not returned to the custody of a parent or guardian at the
hearing held pursuant to subdivision (f), the court shall do one of the
following:

(1) Continue the case for up to six months for another review
hearing, provided that the hearing shall occur within 18 months of
the date the minor was originally taken from the physical custody of
his or her parent or guardian. The court shall continue the case only
if it finds that there is a substantial probability that the minor will be
returned to the physical custody of his or her parent or guardian
within six months or that reasonable services have not been provided
to the parent or guardian. The court shall inform the parent or
guardian that if the minor cannot be returned home by the next
review hearing, a permanent plan shall be developed at that hearing.
The court shall not order that a hearing pursuant to Section 366.26 be
held unless there is clear and convincing evidence that reasonable
services have been provided or offered to the parent or guardian.

(2) Order that the minor remain in long-term foster care, if the
court finds by clear and convincing evidence, based upon the
evidence already presented to it, that the minor is not a proper
subject for adoption and has no one willing to accept legal
guardianship.

(3) Order that a hearing be held within 120 days, pursuant to
Section 366.26, if there is clear and convincing evidence that
reasonable services have been provided or offered to the parents.
Evidence that the minor has been placed with a foster family that is
eligible to adopt a minor, or has been placed in a preadoptive home,
in and of itself, shall not be deemed a failure to provide or offer
reasonable services.

(h) In any case in which the court orders that a hearing pursuant
to Section 366.26 shall be held, it shall also order the termination of
reunif