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COMMITTEE LETTER OF TRANSMITTAL

Jomwt LEGISLATIVE RETIREMENT COMMITTEE
CALIFORNIA LEGISLATURE
March 1, 1968
HonorasLE JessE M. UNRUH
Speaker of the Assembly

HoworapLe Huca M. Burxs
President pro Tem of the Senate

Gentlemen:

We are submitting herewith to you and to the Honorable Members
of the California Legislature a supplemental report of the Joint Legisla-
tive Retirement Committee for 1968.

Our purpose in presentmg tlus report at this time is in response to
the requests of members of both houses regarding published articles
covering the STRS which appeared in the CTA Action, a teachers’ trade
publication, and in the San Leandro Morning News.

Thorough investigation by the commuttee of each charge made by
the CTA has been documented from official records, and this detailed
wformation 1s available m committee files upon request.

However, for your convemence we have reduced the material to a
review of the salient issues raised, with a summary of our findings
following each charge. This digest constitutes the body of our report,
attached hereto.

Respectfully submitted,
E. RicHARD Barnes, Chairman  CrLAam BurceNeR, Vice Chairman

HArvEY JonNsoN JouN Scamrrz
L. E. TowNsEND AnTHONY BEILENSON



PREFACE

On Friday, September 22, 1967, at a board meeting of the State
Teachers’ Retirement System, Mr. Wilham Barton, who 1s legislative
representative of the California Teachers’ Association, read a prepared
statement which was released to the press on September 24, 1967.
Five days later the first of a semes of five articles was published m
CTA Action (a teachers’ trade paper), followed 1n November by three
articles 1 the San Leandro Morning News.

As far as can be determined, only two other pubhications picked up
the story. The Sacramento Union gave 1t cursory mention with no
followup, and the California News Reporter, a lhmited-distribution
publication, mvestigated the controversy and charges, and published
its own series of articles in November 1967.

Because of the inordinate amount of reaction on the part of teachers
responding to inflammatory msinuations and sensational charges made
by the CTA, the Jomnt Legislative Retirement Committee staff was
assigned to collect all available published matenal, research the back-
ground surrounding the STRS and other departments of state govern-
ment, and prepare a commentary on the allegations and accusations.
This has been done, and the results are available in committee files
for any who want to consider this matter in detail,

The staff discovered that in too many nstances the CTA and the
Morning News reporter accepted misleading mformation as fact, and
proceeded to elaborate on 1t, resultng mn some frightenmg premuses
without factual bases. It is difficult to predict at this point what the
long-range effect of this activity on the part of CTA may be. One of
the immediate results could be a thwarting of legislation mtroduced to
correct some of the more critical deficiencies within the Retirement
System.

Certamly the reputation of certain state departments will be unfairly
diminished m the eyes of many Cahfornia teachers. The CTA 1tself
must undoubtedly come 1n for a large share of blame and loss of faith
because of the hysteria created over alleged abuse of the Teachers’
Retirement System, plots to divert the teachers’ contributions from
legitimate use, and conspiracy to destroy mdividuals.

In the summary which follows, the charges which deal with the
seven main issues are considered separately, with quoted excerpts from
CTA Action and San Leandro Morning News. The complete and de-
tarled commentary may be requested from commuttee files.



STATE TEACHERS’ RETIREMENT SYSTEM SUMMARY
AB 2147

The Morning News asserted:

“Still another skirmish won by the political powers was the move
to put a political appomntee at the head of STRS—booting civil service
Director Leo Reynolds down to Assistant Director”™

CTA Action continued-

“Barton charged a move to oust STRS Executive Officer Leo ].
Reynolds s part of a broader issue on how STRS funds are to be
invested. If successful, he warned, Reynolds ouster would be only a
prelude to the replacement of present Board members with new faces
acceptable to those who want control of the system.

“Reyonlds” ouster 1s provided for in AB 2147 by Assemblyman Barnes,
who 15 chairman of the Joint Legislatwe Retitement Committee.”

On November 17 the CTA Action reported

“At the last meeting the (CTA Retirement) Commiltee voted to ask
State Council approval of legislation to repeal provistons of AB 2147,
This measure eliminates the present cioil seimce post of the STRS
and creates another chief to be appointed by the STRS Board and to
serve at its pleasure.”

Fumally, the Morning News predicts.

“With a study now going on io interview and screen men for the
newly created political plum—all teachers’ eyes are firmly fixed on just
who will get the Governor’s nod. If it should go to anyone backing the
stock investment plan—or to anyone not willing to continue the con-
servative investment policies STRS has laid down—fireworks will flare.”

These statements ignore certam relevant factors which bear measur-
ably upon the true nature and effect of AB 2147. It is quite clear that
the intent 1s to encourage legislation to repeal this bill. But with con-
siderable effort having been expended to screen the applications of 189
candidates for the posttion of chief executive officer of STRS, the board
is prepared to select the most hughly qualified mdividual at their Febru-
ary board meeting. A serious consideration, then, 1s the effect of such
a repeal measure on the new chief executive officer, who will have, in
good faith, accepted the board’s appointment.

Next, in spite of intimations to the contrary, Mr. Reynolds’ only
change at STRS was of title (from “executive officer” to “assistant to
chuef executive officer”) and in job specifications whereby he may now
concentrate on work in the area m which he is best qualified, and being
relieved of the responsibilities of management. He lost nothing
salary, pension rights or other frmge benefits.

(4)
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Third, the inttmation that the new chief executive officer might be
able to plunge STRS funds mto stock investments 1s entirely faulty,
smee at this point even the STRS Board could not make such a decision.
Comnsidering the constitutional prohibition agamst Teachers’ Fund m-
vestment 1n equities, a statewide vote of the people 15 needed to remove
this restrichon, before the board could even consider policy m that
direction, The province of the system chief will be to advise, and then
to execute board polhicy decisions.

A further factor to consider 1s that with the appointment of chief
executive officer being made by the board, teachers now have a larger
voice in this selection thiough their three representatrves on the board.

Mr Barton, m his address to the board on September 22, 1967, stated.

“The question remains unanswered as to Mr Reynolds ability to
adequately administer the System, We doubt that it is possible for any
human bemg to evaluate this, and would doubt that even Mr. Reynolds
could answer for himself the question of his efficiency as an adminis-
trator. For years the operation and administration of the System have
been starved for manpower, money and machines to the extent that
no person could, in all probability, keep the accounting records on a
current basis and cause the System to operate smoothly and efficiently.”

The Peat, Marwick, Mitchell and Co. management survey report of
May 1967 provides some nsight into this matter from an objective point
of view. Therr findings on page VII-3 and -4 state in part:

“The present Executive Officer 1s extremely competent 1n the techmcal
matters of the System as they relate to the execution of the existing
and prior laws. Section heads have to rely on top management to pro-
vide day to day technical guidance because when policy decisions were
made they were not formally documented. As a result of this situation,
together with the Executive Officer’s technical background, delegation
of responsibilities to division managers and section heads has not been
achieved. . . .

“We advocate that the Executive Officer should not be involved in
the routine flow of work and that this work be delegated to the appro-
priate sections. . . .”

It is well recognized 1n the field of business management that daily
workflow should continue below the executive level, so that those
energies may be directed to top-level supervision. If this has been the
key to former loss of efficiency, it would be reasonable, then, to en-
deavor to correct that misdirection of effort.

Indicative of the consequences of hasty action based on unverified
statistics was the decision of the board to move toward a change m
interest rate accruing to teachers’ accounts from the present 4 percent
to 4.5 percent. Mr. Reynolds recommended the mcrease based on a
purported actuanal rate on mvestments of 4.705 percent, while noting
that the Public Employees’ Retirement System had achieved only 4%
percent Increase n the past year.
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However, it soon developed that these figures were misleading and
could not be used for such a purpose. Since the STRS actuary had
retired m February 1967, the PERS actuary was enlisted to develop
true calculations of interest rate earned, and the following proportions
were revealed for the two systems:

Fiscal year PERS STRS
1963 4.08% 4.06%
1964 4.18 411
1965 425 419
1966 4.36 4.23
1967 4.51 4.39

“The formula used to calculate yield 1s income divided by average
investments, includmmg accrued mterest, minus one-half of the mcome:

I = income for the year.
A = opeming book value plus accrued mterest.
B = closing book value plus accrued interest.

“The only adjustment that is made for profits or losses is by the lower
or higher closmg book value resulting from profit or loss transactions.”

Mr. Anderson, acting chief executive officer, then brought this to the
attention of the board at its January 19, 1968, meeting, and the board
rescinded therr previous action approving a rate mcrease, and deferred
any such adjustments until a complete actuanal survey could be com-
pleted and the results analyzed.
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STARVATION OF STRS BY STATE DEPARTMENTS
CTA Action states:

“[Mr. Barton] said the system has been subjected to deliberate finan-
cial ‘starvation’ of ‘its administration through the withholding of funds
for personnel and equipment by the Department of Fiance ‘to make
Mr. Reynolds look mefficient,”

“Barton cited records going back to 1961 to show that, whereas 148.3
new positions had been requested by Reynolds, only 67.3 had been
authorized. Today the system has an awthorized staff of 146, but only
126 positions have been filled. Funding for the 20 unfilled positions is
being demanded by Miss Hanrahan”

The followmg table, submitted by the Legislative Analyst on Feb-
ruary 13, 1968, shows the number of authonzed positions m the
Teachers’ Retirement System, and the money expenditures from the
General Fund.

Number of

authorized Total
Fuscal year positions expenditures
1964-65 (actual) 98.8 $804,417
1965-66 (actual) 113.1 921,771
1966-67 (actual) ... 1348 945,758

1987-68 (estimated) _
196869 (estimated) -

Mr. Alan Post explained further:

“For the current fiscal year 151.6 authorized positions were provided
mncluding 15 (11 permanent and 4 temporary help) positions which
were provided by the Legslature as an mmprovement mn the level of
service. In addition five posiions have been added admimstratively
during the current fiscal year, 1967-68, which also constitute an mm-
provement in the level of service

“For the budget year 1968-69 a total of 166 7 positions are proposed
mn the budget including 15 1 new positions, approximately 10 of which
will provide an 1mproved level of service

“As shown m the table above the actual expenditure for the support
of the system during the 1966-67 fiscal year was $945,758 from the
General Fund.”

Referring to the legislative session of 1967, Mr. Barton spoke of
Assembly Bill 2150 by Assemblyman Barmes It was the successor to
Assembly Bill 93 of the 1966 session which had passed the Assembly
but was not adopted by the Senate. Assembly Bill 2150 changed the
distribution of admimustration cost of the Retirement System to a basts
of 50 percent from the state, 25 percent from employng districts, and
25 percent from teacher reserve funds. He deplored the “betrayal” of
CTA, which, according to Mr. Barton, supported this legislation mn
return for a promise that funds would immediately be released for the
purchase of EDP equipment for STRS.

1518 1,214,856
1667 1,608,193
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Mr. Barton continued, as quoted by CTA Action

“Your records are handled by outmoded, obsolete automatic account-
ing equipment abandoned by most large private industries many years
ago. Skilled operators can make about 150 entiies per minute. The
SERS accounting has been operating for several years with high-speed
Honeywell computers, said to be capable of several thousand entries
per second.

“The CTA agreed to legislation several years ago which would pro-
vide the money for improved equipment and better service. Fulfillment
of these pronuses has been denied amidst a ridiculous, buckpassing set
of excuses.”

Mr. Alan Post, in his letter dated February 13, 1968, explained:

“For the current fiscal year, 1967-68, it 15 now estimated that an
amount of $1,214,856 will be expended by the system. It 1s mmportant
to note that this agan 1s all from the General Fund. Thus, for the
current fiscal year the General Fund 1s supporting a considerable m-
crease in proposed mproved level of service for the members of the
system.

“Chapter 1476, Statutes of 1967 (AB 2150), provides that effective
July 1, 1968, the administrative support of the State Teachers’ Retire~
ment System wall be funded 50 percent by the General Fund, 25 percent
by teacher members and 25 percent by school districts. Currently
admimnstrative support comes from the General Fund.

“Although the sharing of admmistrative expenses resulting from
Chapter 1476 1s not effective until the 1968-69 fiscal year, the Legisla-
ture and admimstration have provided funds from the General Fund
during the current fiscal year for an improved level of service in order
that work can begin on the conversion to automatic data processmg.
With the positions authorized n the current budget and the positions
proposed in the 1968-69 fiscal year budget, the system will have a full
complement of 28 data processmg positions, Conversion to monthly
rather than annual reporting of contributions and service by the coun-
ties wall commence on July 1970.”

ELECTRONIC DATA PROCESSING FOR STRS

CTA Action asserts that “Funds to provide equipment and personnel
to handle the new computerized methods were allocated to STRS—then
iced over in freeze orders by tuwo State administrations.”

At the strong recommendation of the Legislative Analyst, Auditor
General and Department of Fmance, the first request made by STRS
for data processing equipment allocation was granted m the 1966
Budget Act as Item 317. Quite possibly such a request might have
been granted earlier had 1t been made. It must also be recogmzed that
the “freeze” was imposed umversally on all state departments, with no
special discnimination practiced on the Teachers’ System.
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Item 317 was conditional, as explained by Roy M. Bell, Assistant
Director of Finance, on November 23, 1966. He said that the “appro-
priation made by this Item was . . . predicated on assurances to the
Legslature that allocation of funds would be approved only after
thorough analysis had demonstrated that the proposed new EDP instal-
lations were in the best mterest of the state.” Total allocation of these
funds was deferred until such final plan could be approved.

Such stipulation was entirely reasonable, since it was determmed by
the Departments of Finance and General Services, the Legslative
Analyst and the Auditor General, and by the firm of Peat, Marwick,
Mitchell and Co. in their management survey, that prelmnary up-
dating of crucial records by STRS must take place before any installa-
tion of data processing equipment could be effected. But this m no way
mdicates that the state departments involved consider EDP not to be
an essential goal for the Teachers’ System.

CONSPIRACY

CTA Action headline reads “WHO WANTS TO CONTROL YOUR RETIHRE-
MENT SYSTEM™ and a cartoon 1s shown of a safe being burglarized and
titled “Let There Be Light.”

The article begins:

“Who wants control of the billion dollars of teachers money now on
deposit in the State Teachers’ Retirement SystemP

“Recent events which bear resemblance to an international spy novel
make it imperatwe for teachers to face this question, and to demand
clear answers.

“It’s your money. Somebody is behind the moves to make sure that
your representatives have no controls over investment and operation

of these funds. Why?”

These lead paragraphs by CTA Action are calculated to put state
government “on the spot,” to force a defense of legislative actions, and
to lay groundwork for a repeal of AB 2147 and AB 2150 with a retwrn
to the management practices that bave brought STRS to the condition
1t 15 1 today.

As has been repeatedly pomnted out, the teachers” funds are no more
m danger than they have ever been Investment policy 1s decided by
the nine-member board, under such restrictions as are outhned in the
state law governing the State Teachers’ Retirement System.

Further, all financial practices within the system are subject to con-
tinued and careful scrutiny by the board, by the Auditor General’s office
and the Legislative Analyst’s office, and three state departments: Gen-
eral Services, Fmance, and Management Services.

In its second article, the San Leandro Morning News stated

“California Teachers Association, the powerful organization that rep-
1esents teachers from all over California, has claimed the billion dollars
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in teachers’ money is the actual prize of the political warfare being
waged over the STRS.

“Under present policy, this money only goes into the most conserva-~
tive investments—bonds, with a possibility of putting some of it to work
on blue-chip mortgages after competent study.

“Yet several factions in Sacramenio would like to see the billion
dollars turned loose in the stock market—a move Miss Hanrahan aend
the CTA has battled.

““We are not against stock investment—if we had a fully qualified
man on the STRS staff as a stock consultant, ¢ CTA official declared

“*Since such a man would cost around $80,000 annually—and we
can’t even get the money for updated equipment yet—we certainly do
not feel we should start playing the stock market with the retirement
money of our teachers, he added”

The “prize” refeired to does not exist as such, since imnvestment of
each dollar of teacher contnbutions s controlled by statute. These
mvestments, m bonds only according to present policy decision of the
board, are handled by the very competent and reputable investment
officers at the Public Employees’ Retirement System.

The Teachers” Retirement System can in no way invest in common
stocks unless the State Constitution 1s amended by a statewade favor-
able vote of the people. At CTA request, STRS was specifically not
mcluded in provisions of Proposition No 1, permissive legislation which
passed 1n 1966 allowmg for ngidly controlled mvestment m stocks by
all other public retirement systems.

Jack Germam of the California News Reporter found the matter of
sufficient mmport to spend several weeks investigating all sides of the
controversy. That paper’s coverage was imminently fair and unbiased,
and editonal comment at the conclusion of the series of four articles
on the subject stated clearlv their disapproval of the practice of dict-
ment by mnuendo.

The California News Reporter mamtained “, . . we cannot avoid
the followmng conclusions. There 15 not now, nor do we suspect there
ever was, a ‘conspuacy’ or plot to downgrade the wfluence of STRS
teacher-members over the system’s pohcy-making board;

“The $1,235,000,000 1n member contributions now on deposit in the
fund are m no kind of danger, erther from erimmal conspiracy, pohitical
mtruston or admmistrative mampulation.”
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ATTACKS ON THE PEAT, MARWICK, MITCHELL
AND CO. SURVEY

Manlyn Baker, Moining News reporter, asserted.

“Now a special study of the STRS has come under fire.

“This study, done by the Certified Public Account fim of Peat, Mar-
wick, and Mitchell touched off the bumping of civil service director,
Leo Reynolds down to ‘special assistant’ and the opening of the top slot
in STRS to Governor's appointee”

First, the PMM report made no recommendations to fire or “bump”
anyone, and AB 2147 specifically provides that the appomtment of
chief executive officer shall be by the board, not the Governor,

CTA Action made the starthng disclosure that PMM Company “re-
ceived the study-job on the strength of the recommendation of William
Merrifield, state Auditor General, and was the only firm he recom-
mended.”

Selection of the company to conduct the management survey as di-
rected by the Legislature was made by the Joint Legislative Retirement
Commuttee, after careful consideration being given to proposals from
10 of the top firms of the nation. The Joint Commuttee on Legislative
Orgamzation concurred, as requured by Iaw, after a review of the pro-
posals and contract.

CTA Action continued:

“Before Merrifield took up his present post in government, he was a
partner of P M and M, in charge of their Chicago office for a number
of years”

Investigation reveals that Mr. Mernfield was never a paitner of PMM,
although he worked as therr Chicago office manager for less than two
years. Twelve years ago he resigned to accept the post of Audior
General of Cahfornia, recerving top rating in competitive examination

The San Leandro Morning Netcs cast aspersions on the punty of
PMM motives in making their recomrendations for STRS. by referring
to thewr activities in the executive-placement area, mplymg strongly
that then report was geared to placing one of their own men m the
positzon of chief executive officer In actual practice, of couse, the
salary offered by the STRS of $22,300 s sigmficantly lower than the
$25,000 yearly commanded by PMM executive placcments

This company was not asked to recommend prospective candidates
for this position, and they did not offer to do so The STRS Board 1tself
advertised for such persons, and interviewed the more hkely of the
nearly 200 who responded. From these a selection was made on Febru-
ary 16, 1968, of Mr Michael N. Thome of Mmnesota, the executive
officer of their State Employees’ Retirement System.

Soon after these charges were made, the CTA Action reported that
therr retirement commuttee had “agreed that a representative will attend
all future STRS Board meetings, and that conferences will be sought



12 JOINT LEGISLATIVE RETIREMENT COMMITTEE

with the Legislature’s Joint Committee on Retirement and a spokes-
man from the management consultant firm of Peat, Marwick, Mitchell
and Co.

“. . . Went over the consultant firm’s report on STRS on an item-by-
item basis and took a position on many major recommendations.”

As of March 1, 1968, no conferences have been sought by CTA with
the Joint Retirement Commttee, and our information 15 that they have
not met with Peat, Marwick and Matchell, either The CTA hired an
actuary, Mr J. P Dandy, FSA, to make an analysis of the PMM survey
report, and a copy of this analysis was sent to the joint committee chair-
man on December 12, 1967. Mr. Dandy supported and approved the
recommendations of PMM on the greatest number of points upon which
he commented It was, all m all, an accurate and fair appraisal. How-
ever, to date the CTA has not seen fit to undo editorally any of the
mischief created by thewr earlier charges, even when the errors have
been pomted out personally to thewr legislative spokesman.

UNJUSTIFIED COMPARISONS OF STRS WITH PERS
CTA Action asserts.

“The STRS and the State Employees’ Retirement System (SERS) are
sufficiently comparable in size of membership and in numbers of retired
teachers to be compared in their administration. In the current budget,
143 more positions were authorized for SERS than for the STRS—289.1
to 146 6. In 1965-66, the most recent year for which final figures are

ilable, SERS administration cost $2.4 million as compared to less
than $1 million for STRS. Similar ratios have persisted for many years.”

Such a comparison of systems is absurd and not realistic. Over the
past five years the records will show that the STRS received a 90
percent increase in staff with a 41 percent increase in workload, while
PERS received a 17 percent staff increase with a 30 percent workload
mcrease.

STRS administers a one-formula operation for approximately 343,000
total members, of which about 40 percent are not active m that they
do not contribute 1egularly to the system or are on the retired hst. There
was an adminstrative cost m 1966-87 of $945,758. That cost, presently
borne totally by the State General Fund, by virtue of 1967 legislation
will be apportioned 50 percent from the state, 25 percent from school
districts, and 25 percent from nvestment earnings, begmnmg July 1,
1068.

The Public Employees’ Retirement System furnishes service to STRS
(mvestments), State of Califorma, Umversity of California, cities, coun-
ties, school districts, and other entities for a grand total of 2,596 gov-
emmental agencies. A number of different formulas must be serviced,
mcluding safety member (police and fire) formulas, Social Security,
hosprtal and medical msurance progiams. Also, mvestment of some
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$1% mullion must be made each working day. PERS operating costs 1
the 1965-66 fiscal year were $2,839,552, retmbursed $2,055,146 from in-
terest earrungs, with the remamnder spread between the contracting
agencies

APPOINTMENTS, ELECTIONS AND VOTING
ON THE STRS BOARD

Coming at a ime when the STRS was immersed m reorganizational
efforts, the annual election of officers ot the board provided CTA with
additional leverage m their attempts to upset the orderly accomplsh-
ment of needed 1mprovements.

By msmuating a simuster meaning to each phone call and personal
conversation that could be mjected mto the situation, CTA cast a cloud
of suspicion on a very normal and 1outine action by a respectable body
of citizens

Quute sinply, the law provides that the board shall elect one of its
number to act as chaiman, and another as vice chairman, each year.
There 1s no requirement, and mndeed no governmental precedent, which
dictates that anv mdn dual shall or shall not be repeatedly reelected.
The law further provides that upon expiration of a term of service for
any board member, or m case of death or resignation, such vacancies
shall be filled by appointment by the Governor

Any overt or direct attempts to circumvent the provisions of the law
should immediately become suspect, but none of the actions taken m
this stance, erther m appomtments or m elections, were 1 any way
wregular. Therefore, CTA would appear to be out of order m raising
such 1ssues serving only to divert attention and create suspicion where
none 1s deserved

The Morning News reporter referred to another internal problem
which the board faced and solved with less flurry than the newspaper
would have us beleve. Although the reporter mcoirectly stated the
problem, 1t actually mvolved the voting privileges of proxies of the
ex-officio officers on the STRS Boaid

Tt was determined after the Attorney General had issued an opimon
that only one deputy of a constitutional officer might vote at any one
tume. Of course this does not affect the votng of the officers themselves,
should they decide to attend in person, and 1n no way concerns the
voting of the deputy from the Department of Finance, smece that direc-
tor 15 appomted and not elected.

CONCLUSIONS

It goes without sayng that the teachers have a substantial vested
mterest of some $1.2 billion 1n the State Teachers’ Retwrement System.
And they and other taxpayers have the added liabibty of almost $3.1
bilhon to guarantee that vested mterest. Thus 1t can be reasonably
argued that the taxpayers, too, through their elected representatives,
have the right to msist on the best possible management of the system.
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As spokesman for a large number of teachers m Calfornia, CTA
should also share m the concern for the teachers whose money is
deposited They should be quick to recognize deficiencies m a system
which is two years behind m fiscal reporting, where methods of record-
keepmg, calculation of accounts, verification of service and office man-
agement have not kept pace either with the times or with continually
mcreasing membership responsibilities.

It has become apparent from a research of legislative activity in the
past decade that the STRS has been a subject for continued interest
and concern. Frequently 1t 1s found that hasty action 1s worse than no
action at all, but 1t is the consensus of opmion of a great many knowl-
edgeable people that it is time to take the first definitive steps toward
assisting the board m creating a chmate conducive to accomplishing
needed improvements m their system.

The management system envisioned by the board will result in accu-
rate annual reporting, up-to-date management of members’ accounts,
and wstallation of electrome data processing. With such efficient busi-
ness practices, and with CTA coverage of policy decisions made in
monthly STRS Board meetings, it will not be difficult for teachers to
be as well informed as they wish to be.

The plea should now be for a renewal of faith and confidence on the
part of teachers, the CTA, and state government A united effort can
accomplish in months what it would take years to do with these great
forces divided and suspicious of one another,

A very thoughtful apprasal of the possible consequences of these
activities was made in the California News Reporter followmg its
mvestigation of the controversy. Published in their November 24, 1967,
issue, it states in part.

“If, in final analysis, the CTA’s decision to touch off the current
dispute by over-stat t and sensationalism brings an ultimate net
gain to STRS and the State, then the means—no matter how distaste-
ful—will have served an appropriate end.

“But if the harvest of the CTA’s deliberately hostile seed is con-
tinuing, destructive dispute, petty political vendettas, further suspi-
cions and loss of confidence in an essentially sound and vital public
institution, then the teachers and the taxpayers will have been gravely
disserviced.

“We submit that the CTA has a traditional right and a moral re-
sponsibility to represent the interests of its members in the Retirement
System, to advocate general policies and administrative direction be-
fore the Legislature and the STRS Board, and to press for optimum
services and benefits to its teacher members, But the CTA has neither
statutory authority nor public date to interv by invitation or
influence—into the legislative and executive decision-making responsi-
bilities of state government.”
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“I support the report generally, but I have reservations to those
portions of the report which tend to imply to some of the interested
parties a less than sincere mterest in the welfare of the retuement
system.

I feel the purpose of this report is to clanfy an unfortunate senes of
events in 1967 and not to chastise anyone. It is not to imply that any
party mentioned was motivated by a lack of concern for the welfare of
the system and its teacher members,

I would, however, add that this does not mean that recent accusations
and actions were not unwise and divisive,

SeNATOR CraIR BURGENER

2116—100 2-88 13,500 brinted im CALIFOANIA OFFICE OF STATE PRINTING
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Dear Speaker Unruh:

Transmitted herewirth 1s a report on the Study of Aircraft Assess-
ment 1 Californmia which recommends legislation for a uniform method
of aircraft assessment 1m the state to take the place of Senate Bill 337
which expires on July 1, 1968 This study was undertaken pursuant to
House Resolution 217,

The committee wishes to thank you and your staff for the support
you have given us m our work
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Jouw G Vexemaw, Charrman Robert Monagan
March K Fong, V. Chairman Robert Moretti
Wilham T. Bagley Alan G. Pattee
Kenneth Cory John P. Quimby
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I. INTRODUCTION

In a letter dated March 15, 1967, Herbert ' Freeman, Executive
Secretary of the State Board of Hqualization, mformed the Chairman
of the Assembly Committee on Revenue and Taxation, John G. Vene-
man, that the board could not, on the basts of present law, decade upon
amethod on which to instruet the county assessors to apportion the value
of commercial awreraft for property tax purposes Stated Freeman:

*‘The board considers the allocation of air earrier flight equipment
a problem to which the laws of the state provide no answers. In this
situation, the board’s rulemaking power may and has been mvoked
to provide a femporary guide to county assessors. We believe,
however, that the substantial legal and poliey questions involved
call for a permanent solufion by the Legislature ”’

The board indicated that its interim rule was, however inadequate
as a permanent solution to the problem States the board m Section 202,
subsection (e), paragraph (2) of the Cahiforma Administrative Code -

““The rule 18 adopted as an interim rule, however, because the
board has requested the Legislature to review the taxation of mo-
bile fight equipment of airlines m the hght of decisions of the
Umted States Supreme Court in Braniff Awways, Ine. v. Nebraska
State Board (1954) 347 US 590 und Central Rmlroad Company
of Pennsylvama v Pennsylvama (1962) 370 U S 607 . ., which
would permit the Legislature to provide for a method of allocation
that would insure a more adequate and equitable assessment of
aweraft.’’

The mformation commumeated to the committee indicated that (1)
the home port method of allocatmy value was unaceeptable to it, (2) it
felt that there was 1n existence a better method of allocation than that
promulgated m the board’s interim rule, and (3) any of the alternative
formulas would have to be based on statute rather than case law. In
the absence of such a statute the board concluded that any solution
would have to be a legislative solution

Accordmgly, the Revenue and Taxation Committee pursuant to HR
219 (Veneman), commenced the present interim study of the subject.
During the 1967 session there was enacted into law Senate Bill 337
(MecAteer) which was the same n substance as the board interim rule
The bill, sponsored by the airlines. was devised originally as a perma-
nent solution However, the Senate Revenue and Taxation Committee
amended 1t to be effective only through June of 1968, giving time for
a legislative mvestigation The Assembly Committee on Revenue and
Taxation agreed with the bul mn this form and the airline industry
durmg the formal and mformal hearmgs on the bill promised theiwr
full ecoperation

The objective of the study was to determune what method of allo-
cating value is most appropriate m terms of the amount of revenue
raised for local government, the economic mplieations, equity to the

(7)
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taxpayers, and the limitations that Cungress, the courts, and the United
States Constitution have placed on the taxation of interstate and foreign
commerce

Specifiecally, 1t was concluded during the hearmmgs and informal dis-
cussions on Senate Bill 337 that there was a real lack of empirieal data
on the effect of the altermative allocation methods



ll. THE BACKGROUND

The problem came to the Legislature as the result of a series of events
commeneing m 1965 In that veur the Awrcraft Assessment Advisory
Commuttee was formed as a body attached to the Assessment Standards
Commuttee of the County Assessors Association The committee was
furmed to decide upon the proper method for allocating the value of
the mobile flight equipment of commereial air earriers flying in inter-
state and foreign eommerre At the time there was considerable confu-
sion as to what the law was The Califorma statutes had nothing to
say specifically about the valuing of air carriers for property tax
purposes, Sections 1101-1104 of the Revenue anrd Taxation Code (re-
ferring to “*rolling stoek’™™) are the onlv provisions dealing speeifically
with the taxation of mterstate commerce The sections were enacted
m 1935 at a time when the amwlme mdustry was hardly worthy of
consideration for tax purpoeses Without specific statutory direction, the
assessors were left substantially 10 therr own mvention, subjeet to the
hmitations placed on them bv the courts

‘We shall go mto the court cases m more detail below In autumn of
1966 the Aircraft Advisorv Commuttee recommended to the Assessment
Standards Commuttee the adoptim of a proposed Assessor’s Handbook
Section 5771 The allocation formula contained theremn was most often
referred to as the modified home-port formula What the formula
essentially requires 15 that the state or eounty of domicile tax to the
full extent, mnus the amount that eould be levied by another juris-
diction on an apportioned basis? The section was approved by the
Assessment Standards Commuttee of the Assessors Assoeiation and
subsequently by the Assessment Standards Division of the State Board
of Equahization ® Stated the handbook

Arreraft operating out of Califorma m interstate and/or foreign
commerce, owned by air carriers having a home-port or domiciled
m California, shall be assessed at their full value less that portion
of their value which 1s allyeable to other jurisdictions where they
acquired a situs for apportwned taxation *

Under the proposed handbook section, mtrastate flights of nondomi-
ciled arlmes would be apportioned as they had been previously

In computing the time whieh 1s attributable to each non-domiethary
county, the ground tmme plus % of the mbound and outbound flight
time should be used.”

For interstate flights of nundomieihary arlines
The ground time plus } of the mbound and outbound time 1s

computed and meluded for fights m Califorma, and the ground
time plus the flight time from or to the state line 15 simlarly
computed and ineluded for mterstate flights¢

1Testimony of Hugh Strachan, tax ccvunsel, State Board of Equahzation, before the
Commuttee, Septemher 6, 1967

2AH 6§77, Assessor s’ Handbook Auciaft Assessment FProcedures (Sept 15, 1966)

3 The board 1y charged with providing this advisory information under Sections 4015
and 5364 of the Revenue and Taxation Code

¢AH 577, p 18

5Imd, p 19

¢ Ibid,

9)
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Previous to AH 577 air carriers regardless of domicile were allocated
value on the basis of the “*ground and air time’’ in state for interstate
flights, and “‘ground and 1 the time to the next port” for intrastate
flights ¥ Therefore, AH 577 was a departure from the eurrent practice.
Under this, the county of domicile would have the special prlvxleae of
taxing the full value of the aireraft, unless it has acquired a 'situs for
apportioned taxes elsewhere. As the result of the eomplaints of the
airlines, the board scheduled a public hearing on the handbook for
December 13, 1966. The procedure outlined in the handbook had not
been previously presented to the elected board 8 The airline industry
opposed the handbook on the basis that -

1. Tt diseriminated against California based airlines;
3. Tt was not consistent with the legal precedent; and
8. It might subject the airline to double taxation ?

The board decided to take the matter under consideration and ordered
the board’s legal staff to confer with the Attorney General’s Office and
the Los Angeles County Counsel. It should be noted that the Los
Angeles assessor was involved in this from the inception since he was
the chairman of the Assessors Advisory Committee, and the primary
proponent of the home-port method

On January 5, 1967 the board heard the testimony of its own legal
staff and a representative of the Attorney General’s office ' On Febru-
ary 9, the board adopted an interim instruction for use during the
1967 assessment season This was essentially the method used in previous
agsessors handbooks and recently accepted by the California Supreme
Court in Zantop Aw Transport v. County of San Bernardino (1966)
246 A C A 4841

The assessor of the Los Angeles County, Philip E Watson, refused to
follow the instructions He preferred to go ahead with the home-port
method, because he alleged :

1. The board’s instructions permitted property to avoid taxation;

2. Under the Constitution of the state, the assessor has the duty to
exercise the full measure of the taxing or assessing power, and the
interim instructions did not provide for this,

3 The board instruction was permissive rather than mandatory;

4. The instruction was interpreted by Mr Watson to apply to non-
domiciliary aireraft only, since there was no specific reference to Cal-
fornia-domiciled aircraft;

5. The procedure outlined in the proposed AH 577 was in aceord
with recent court decisions

As a result:

In order to assure uniformity, the board, therefore, incorporated the
substance of its instruetion in an interim rule which it adopted on
an emergency basis on March 9, 1967.12

Senate Bill 337 placed the same provision into the statutes

7 Apserubly Interim Commitiee on Revenue and Taxation, Taezation of Properiy n
Califormsa (Dec 1964, p 102-103)
’Hugh .T Strachan In answering a question put to hum by Chalrman Veneman, Sept

T
°See ‘Memorandum to the State Board of Equalization in cpposition to proposed
draft of AH 577 . > submitted by Dunn and Crutcher, Dec 13, 1986.
1 Deputy Attorney General Edward P Holhingshead
The Instruction was In the form of a letter of Feb 14, 1967 addressed to_the county
agsessors from Jack F, Elsenlauer, Chief of the Assessment Standards Division.
1 Testimony of H % trachan, Sept. 6, 1967. The rule became Section 202 of the
California Adm nistrasive Code.



lll. THE CASE LAW AND CONSTITUTIONAL
LIMITATIONS

The earlier discussions 1 the Assessors Advisory Committee and the
State Board of Hqualization revolved around what the law was, and
what was the best way to implement the law, Now that the guestion 1s
before the Legislature, the alternatives available have been substantially
wereased Stil the arena of decision making 1s limited by the Umted
States and Califormia Constitutions, and federal statutes

FEDERAL STATUTES

Congress m the field of aweraft value allocation has not exercised
its broad authority under the eommerce clause (Article I, Section 8(3)
of the U 8. Constitution). Thewr greatest concern was shown compara-
irvely early 1n the history of the airline industry Public Law 416 (78th
Congress) charged the Civil Aeronauties Board to develop the

means for clminating and avoiding . multiple taxation of per-
sons engaged 1 air commerce and their employees, by states, ter-
ritortes, and possesstons, and subdivisions thereof, and other taxa-

tion by states ferritories, and posscssions . which has the effect
of unduly burdenmng or unduly impedmg the development of air
commerece

Pursuant to the law, the CAB conducted the most thorough study
of the subject that has occurred up to the present time 3 The CAB
recommended a three tactor allocation formula origmating and termi-
natmg tonnage (409¢), originating revenues (-.10"’ ) and aircratt ar-
rivals and departures ("0 u) 1t should be noted that the air transport
assoelation suggested that the allveation factors be plane-miles and/or
revenue ton-miles,'*

Nou allocation method has been emacted by Congress, and m recent
years, not even the CAB hus been mvolved 1n this field.*®

THE UNITED STATES CONSTITUTION

The allocation of nterstate taxing powers has been a dilemma since
the formation of the Republic In early days one had to deal with
wagons, barges, and later railrvads Aiarplanes further compounded
the question It was as the rvesult of the first aurlines ecase (Northwest
Airhines v Mimuesote (1944) 322 US 292) that the CAB study was
conducted The Supreme Court invited congressional intervention,
Stated Mr Justice Frankfurter in the leading opineon in the Northwest
Awrlines case (1 relating the taxing rules applied to land commerce to
air commerce )

To what extent 1t should be carried over to the totally new problems
presented by the very different modes of transportation and ecom-

1‘Cw|l Aeronauties Board, Multiple Tevralion of An Cummerce (1945) 79th Congress,
1st Session, H Dve 141, 158 pgr
# Memorandum for the Ciiil Aeronauties Boaid submitted by ATA Dec. 14, 1944 and
Jan 16, 1945
* Letter dafed Auzust 81, 1967 from W Fletcher Lutz, Deputy Director of the CAB,
to Charrman Veneman

(11)
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munijeation that the airplane and the radio have already intro-
duced, let alone the still more subtle and eomplhicated technologieal
facilities that are on the horizon, raises question that we ought
not to anticipate, certamly we ought not to embarrass the future
by judicial answers which at best can deal only m a truncated
way with problems sufficiently diffienlt even for legislative states-
manship.'8

The rulings of the U.S. Supreme Court seem to establish two require-
ments One, 15 quite clear This 1s the guestion of situs, which determi-
nation is ruled by the due prucess clause (Article XIV of the U.S. Con-
stitution) :

The Supreme Court Justifies state property taxation on the
theory that the expenses wmcurred by a state (or a political sub-
division thereof) 1n protecting or providing benefits to property
should be apportiened according to the value of the property
protected However . 1t 18 not necessary that the amount of
tax be proportwned exactly to the protection, benefits, or oppor-
tunities actually conferred on the taxes property.'?

The court stated i Bramff Avways, Inc, v. Nebraska State Board
of Equalizatin (1954) 347 UN 590, that the tax situs 1s a due process
question, and so far as the due proeess 15 concerned, the only question
13 whether the tax relates to opportunities, benefits or protection con-
ferred by the state !5

After answerny the question of situs for apportioned taxation, how-
ever, the further question that arises 15 the constitutionality of the
method of apportionment used So far, the courts have said only that
the tax must *‘relate to the opportunities, benefits, or protection con-
ferred by the state ** The Bramyjf case 15 the most recent airline case
decided by the US Supreme Court In that case the apportionment
formnla was not an 1ssue This would be the sceend requirement—ie
that the apportionment formula be reasonable Stated the court in the
Brawg case

We have frequently reiterated that the Cummerce clause does not
immunize interstate mstrumentalities from all state taxation, but
that such commerce may be required to pay a nondiseriminatory
share of the tax burden

Yet the apportiomment formulas applied by the several states 1n
whieh a given air cairier makes landings should not go so far as ‘“‘to
constitute an unreasonable burden on mnterstate commerce '’ 20 The
1est of reasonableness for the apportionment would seem to be (a) do
the apportioned taxes bear some relationship to the opportunities,
benefits, or protection conferred by the state, and (b) does the method
used subject the carrer to double taxation

In the Nortlerst case an arhne donuciled 1n Minnesota was required
to pay taxes on the full value of the wirline However, in that ease there
1322 US 292, at 300
735 8¢ Cahliforma Lato Review 316 (1802), at 333
=317 US 590, at 600

w347 US 590, at 598
=68 Harvard Law Review 127 at 129
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was 1o showing that any state other than the home state had jurisdie-
fion to tax 2t In the Brawif}f case, the eourt ruled that Bramff Awways
had established sufficient cont.aet with Nebraska to be subjeet tu appor-
tioned property taxes But the airhine had not challenwed the reason-
ableness of the apportionment method and the eourt did not speak to
the roasonableness of the method The other cases estabhishmg the
vahdity of apportioned taxation provides us with no rule by which to
Judge the reasonableness of an areraft allocation formula.??

The eorollary to the Ott case, Standard 01l Company v Peck (1952)
342U S 382, placed a hinntatiom on the tradibonal rght of the domicile
to tax The ‘‘domicihiary state was demied power to tax the total value
of harges and tags used m wferstate commeree, but rather was required
fo appurtion ' %% Yet, the state of durmeile still has some advantage:

From the evidenee standpoint, the state of domicile does have an
advantage over 1ts taxpayers. as can be seen from the latest of the
series of US Supreme Court cases Cenfral Railroad Company of
Pennsylvama v Peansyleanwe (1962) 370 US 607 The ralroad
was taxed on the unapportioned value of its rvollimg stock even
though 1t was a party with other roads to an mterchange agree-
ment calling fur per diem rental of railroad cars Since the railroad
was unable to show that the cars, which were subject to the inter-
change and used by other roads outside the state, had established
a taxable situs outside the state of domueile, the court held the
nnapportioned tux was proper 2

The Califorma cases are ambiguous The Califorma Supreme Court
m a 4-to-3 decision applied the home-port deetrine to aireraft flying
m exclusively foreign commerce and domieiled in a foreign country,
Secandinqrian Lirhnes Systoms, Ine v County of Los Angeles (1961)
56 Cal 2d 11, eert demed 268 178 890 Ilowever, the decision was
not based upon the fact of bemng domualed 1n a foreign country, but
on the fact of being engaged 1 mnterstate commerce. The fact of being
an mstrumentality of foreign commerce 1s the controlling factor 25

A Cahforma appellate court recently upheld the bomeport doetrine
wm Star Kist Foods, Inc v Byron (1966) 241 Cal App. 24 313 Yet
earlier, the C'ounty of Los Angeles was denied the right to tax a
domueiliary eorporation on the unapportioned value of fight equipment
m use 1 the Korean Awhft, Flying Tiger Line v County of Los
dngeles (1958) 51 Cal 2d 314

The Supreme Court . eoncinded that apportionment is neces-
sary where aireraft are engaged in mnterstate and foreign eommerece
Justice Traynor and two other justices dissented on the ground
that no taxable situs had been established elsewhere 20

The cases above had primariy dealt with questions of situs, f.e.,
whether the aireraft have acquired situs for apportioned taxation, full

% Ibid, at 128

= Pufimaw’s Palacg Car Co v Pennsylvanme (1891) 141 US 18; Oté v. Mississippr
Valley Barge Line Co (1949) 338 US 169

" Hugh Strachan, September €, 1967

2 Teatlmony of Hugh Strachan, Sept 6, 1967

%56 Cal 24 11, at 32

® Testimony of Hugh Strachan, September 6, 1987
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taxation, or whether they have not acquired situs at all. One recent
case does speak to the reasonableness of the apportioned formula, Zan-
top Aw Transport v County of Sen Bernardino (1966) 246 ACA 484
In that case the plamntiff airline speeifically calls into question the
propriety of the alloeation formula m use (which was that used in the
State Board of Equalization’s mterim rule and Senate Bill 387) The
awrline contended that the inelusion of ““flight time’" mn the formula
was improper. The court dismissed the contention that the decision m
the Flying Tiger case by implication prohibits imelusion of fhght time =7
It went on to mamtoin on principle that it was uppropriate to meclude
flight time. In terms of benefits conferred by the connty **mathematical
exactitude . . . is neither attainable nor constitutionally required.’” s
Further, the airlime did not eontend that the apportionment was dis-
erimmatory, would result in double taxation, or was excessive m rela-
tion to commerce carried on withm the state The court stated that
““there 18 no showing that the melusion of flight fime will cause an
undue burden on mnterstate commerce ”’ It further denled the company’s
objection on due process grounds

The court does not consider as applying to the present case Justice
Traynor’s objection mm the Flying Tiger case that in a time formula
‘“bridge time’’ over other states or the orean should not be considered
In other words, Traynor felt that the airlimes ought to be taxed on the
basis of the relation of ground aetivity in the county to all ground
aetivity. He mentions the Nebraska formula However, the court does
answer the plaintiff’s objection that the time over other counties other
than San Bernardino should not eount m the Cahforma figures -

Since values represented by such flight time have no other taxable
situs in the state, they were properly treated as having situs m
the defendant.

The same logic might be applied 1 bridge time over other states or
mternational waters, either by mecluding the time mm Califorma factor
or elminating 1t from the denommator

‘We must conclude that 1n regard to aireraft, the Supreme Court has
not ruled on the reasonableness of an allocation factor (see Bramaff v
Nebraska) although they have required that there be sufficient contaet
for the establishment of witus The California cases mdicate that an
apportionment formula will most likely be approved if (1) 1t does not
diseriminate between domestie carriers, (2) the earriers are not ex-
posed to multiple taxation, (3) the tax bears some reasonable relation
to the amount of activity that is carried on The state, m conclusion,
can act within some very broad lmuts under the United States Consti-
tution, once there 1s sufficient activity for the establishment of situs

THE CALIFORNIA CONSTITUTION

The California Constitution gives the Legislature considerable lati-
tude in establishing the extent and method to which aireraft shall he
subject to property tax Under the Constitution, ‘“All property n the
state except as otherwise . provided, not exempt under the laws of

= Zantop, supra
#1nd
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the United States, shall be taxed in proportion to 1ts value, to be ascer-

tained as provided by law, . . 7”2 However, m the case of personal
property -
The Legislature by 3 of all the members elected to each of the two
houses voting in favor may elassify any and all kinds of per-

sonal property for purposes of assessment and faxation in a manner
and at a rate or rates in proportion to value different from any
other property m the state subject to taxation . . %0

Since an airplane 15 an 1tem of personal property, the Lemslature has
considerably more latitude than m the case of real property.

The plamtiff m the Zantnp ecase econtended that San Bernardmno
could not tax theiwr aweraft because as migratory property they were
not ‘‘situated mn the ecounty,'” as1s requived by Artiele XIII, Section 10
Section 10 states

All property shall be assessed m the county, eity, eity and
eounty, town or townshuip, vr distriet m which 1t is situated .

The court coneluded. however, that the word ‘‘situated’’ as used 1o Sec-
tion 10 Artiele XTI 1s synonymous with “*situs.”’ situs meaning having
such contacts as tv eonfer jurisdiction to tax Stated the court

We conclude that a portion of the value of plamtift’s fight equip-
ment was sitnated m and subject to taxation by (the) eounty

We must conclude that the California Constitution gives the Legis-
lature very broad authority te tax mobile flight equipment

= Artiele XITI, Section 1
% Azticle XIII, Section 14



IV. ALTERNATIVE ALLOCATION FORMULAS

At the time of the Norihwest .Airlines case in 1944, the airline
industry was m its infaney, and the CAB multiple taxation study
was the first official examination of some of the ways that the value
of mobile flight equipment could be allocated for purposes of taxation
One of the important questions at that time was whether or not there
should be & federal mandate for the use of a umiform formula by the
states, and to what extent there should be mvolvement in the adminis-
tration of the formula by federal agencies 3 History has already an-
swered this question smee Congress has not passed a uniform aet, and
the formula is different in every state.

The factors used for mterstate allocation of the value may be divided
into two major categories

(1) Those that allocate value only to states i which landings and
takeoffs are made (terminal factors) and, (2) those that allocate both
to such states and to states which are overflown (mileage factors or
time factors) 3> When only the former type of allocation factor 1s used
by all states in whiech an airlme operates 1s the full value of the
carrier’s fleet available for taxation When allocation formulas con-
tain one or more of the second type of alloeation factors, however,
some part of the fleet’s value will not be available for taxation, since
some part of the value will be allocated to overflown states and these
states are generally assumed to lack property taxing jurisdiction.

The termanal factors are arrivals and departures, the ratio of gronnd
time n state to total ground fime, tons of passengers and freight
loaded and unloaded, and origmatimg revenue Mieage or tume factors
included route miles or miles flown, ground tune plus flight time in
jurisdiction, revenue ton-miles and flight tume.

Table I Lists each state and summarizes 1ts apportionment formula
Table II lists each factor, and which states use which factors in ther
formula Two states use solely terminal factors, three states use only
mileage or time factors, and the rest use a combination

The early recommendations favored the use of terminal factors The
CAB in 1945 rceommended using three terminal factors, with the fol-
lowing weightings - 32

Originating and terminatmg tonnage (40%)
Originating revenues (40%)
Arrivals and departures (20% )

The National Association of Tax Administrators adopted the for-
mula that beeame known as the Nebraska or NATA formula

Origimnating and termmating tonnage (331%)
Originating revenue (333%)
Arrivals and departures (333%)

1 See Ronald B Welch, “The Taxation of Air Carrlers,” Luow and Contemporary
Prublems XI (winter-spring, 1946, p 584-537)

# Testimony of Ronald B Welch, Assistant Executive Secretary of the State Board of
Enuahzation, before the comnuttee, September 6, 1967,

= CAB, Multiple Tazation of A Commerce

(18)
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Later this method was embraced by the Couneil of State Governments
However, only two states, Nebraska and Wisconsin, have adopted the
formula.

The latest pronouncement by tax aminstrators was that of the West-
ern States Association of Tax Admmstrators (WSATA) in 1960. They
recommended three factors with the following weightmg:

Plane hours (75%)
Originating and terminating tonnage (5%)
Revenue ton miles (20%5%)

This is moving mueh more toward the use of the mileage or time fae-
tors, rather than the termmatmg factors recommended earlier The
State of Oregon now uses the WSATA formula

The following are definitions for the various factors-

1 Revenur males flown—the miles for each interairport flight actu-
ally ecompleted in revenue service, whether or not performed in accord-
ance with a scheduled pattern

2 Revenue ton-miles—one revenue ton transported one mile (Com-
puted bv multiplying the revenue miles flown on each interairport
flight by the revenue tons carried on that flight—each passenger is as-
signed the value of 200 pounds )

3 Origmating revenue—revenues to an amr carrier from the frans-
portation of revenue passengers and revenne property first recetved by
such carrier either as omigimating or connecting traffic

4 Tons on and off—the weight in tons of revenue passengers and
revenue cargo first received either as originating or connectmg traffic
or finally discharged by such carrier at such awrport

5 Plane hours—the amount of time the plane 1s 1 the state or taxing
jurisdiection m fight and on the ground

6 Route mles—the number of miles of scheduled routes the air
carrier has within the state,

The CAB noted five criteria for evaluating the allocation factors m
1945 We think the five criteria are still appropriate They are listed
below -

1 The faetor or fuctors chosen must reahstically refleet the degree
to which the tax base, whether it be all real and persornal property,
aweraft, net income, eapital stock, or gross receipts, 18 employed in
the state

2 The seleetion of factors should be confined ty these that ean be
clearly and uniformly interpreted and are not subject to any significant
degree of estimation by the taxpayer

3 The cost of compliance to the taxpaver and of administration to
the government should be weighted 1n the selection of appropriate
facturs

4 Factors of allncation should be excluded which eontain exempt
categories or nonallocable clements The entire tax base should be ap-
portloned to jurisdictions with fax claims, and if an otherwise desir-
able faetor eontains unallocated portions these should be exeluded from
the denommator m order to assure a 100 percent distribution

5 Factors which encourage avoidance operations should be re-
Jected 3%

8 CAB, Multiple Tagation of .lun Cummerce, pp 51-52
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The basie difference between the mileage or time, and terminating
factors 15 m criterion (4), as previously noted Mileage or time factors
do not subject the total value of the aireraft 1o taxation In the de-
nommator of the factor the mileage or time over the ‘‘bridge states,”’
which cannot tax. 1s usually meluded Thus the terminal states eannot
tax for the portion based on that time or mileage One hundred per-
cent of the value will not be subject to taxation The terminal factory
considered only events whiech occur m the termmal states, thus the
planes can be taxed for the full amount 3%

There has been Iittle evidence presented to the commuttee that would
indicate that the terminal factors as a type would be mare difficult
to eompute and andit than the mileage or time factors However one
factor, originating revenue (which 1s a terminal factor), would be
especially difficult to use on both counts Airlmes have many different
kinds of arrangements for selling tickets Often the tickets are sold m
a Jurisdiction which doesn't even have an arport—this would be the
case for downtown ticket offices Often the airline sells a ticket which
will earry the passengers on other airlines during a good part of thewr
Journey This factor meets neither eriterion (2) or (3} We will have
oceasion to consider these five eriteria below

THE PRACTICE IN OTHER STATES

Tables I and IT arve the results of a survey conducted by the State
Board of Equahzation In those states that do levy a property tax
on mobile flight equipment, the mileage factors are by far the rost
widely used As we noted, three states nse mileage factors solely Most
use a combination of both, while only two use terminal factors solely,
Of those, all except for one give greater weight to the mileage or time
factors—often they use one mileage and one time factor From Table [T
1t can be seen that 12 states use some kind of mileage factor and mne
more use time These are by far the largest categories Only origmmating
and terminating tons come elose, with eight This 1s the most frequently
used termmal factor.

The most striking discoverv of the survey was that mobile flight
equipment 13 not widely taxed. Six states do not tax personal property
at all—Delaware, Huwan, Maryland, New York, Ohwo, and Pennsyl-
vania Ten others do not tax mobile flight equipment, Towa, Mane,
Michigan, Mississippr, New Hampshire North Carolina, South Caro-
lina, Tennessee, Vermont, and Virginia Si1x states colleet Ticense fees
in lieu of property taxes on aireraft- Commecticut, Florida, Idaho,
Massachusetts, New Mexico, and Rhode Island Typically, the license
fees are quite Jow—such as 2% cents per pound net Ioad (Tdaho New
Mexieo), $100 per plane (Massachusetts and Flonda), up to $230 per
plane (Rhode Island! In six of the taxmg states the tax is locally
levied, and apparently not carefully admimstered It should be noted
that our survey of property taxation of air carriers gives us a frag-
mentary picture of the total taxes paid by aw carriers in those states.

3 This dnes not mean the planes will he taxed an the full amount Some states, such
as New York, do not tax peiscnal property
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For instance, the Director of Taxation of American Airlines told the
committee

we have other types of taxation in New York We have not
only state-level taxes, but very high city taxes We have occupancy
taxes, we have gross reveipts taxes overall, the tax impaet is
quite large ¢

However, the survey would ndicate that the states and localities
having a high density of awr traffic are less mclined to apply property
taxes, and generally do not levy burdensome substitute taxes The 12
states which have the greatest density of commercial air traffic are
Tlineis, Texas, Michigan, Califormia, Ohio, Florida, New York, New
Jersey, Pennsylvama, Virgima, Massachusetts, and Georgia 37 Of the
12, 5 (Michigan, Ohio, New York, Pennsylvania, Virgmia) do not
assess mobile flight equipment at all Two (Florida and Massachusetts)
levy mmmal mn-heu taxes In Chicago the apportionment is based on
time 1n the county for mterstate flights, meludmg ground and air
time Dallas County, Texas, negotiates with airhines Atlanta, Georgia,
reports that 1t considers ground time and other factors, which are
unspeecified It would appear that, since Califormia taxes all the time
1 the state, ineluding all ground and wir time, that 1t is the leader, or
near the top, 1 taxing the awr carriers It 1s mieresting to note that
only one of the major air carrier states uses a ternunal factor.

30 Chailes F Echart, Director of Taxation, Ametiean Anlines before the Committee,

September 6, 1867
3 Federal Aviation Agency, FAA Statistical Handbook of Aviation (1366) pp 187-207

3—L-2774



V. THE FRANCHISE TAX BOARD'S
ALLOCATION METHOD

To determine {uxable ineome in Cahforma for interstate corporations,
the Franchise Tax Board uses a three factor apportionment formula
consisting of the factors of property, payroll and sales For the purpose
of this mnquiry 1t 18 mteresting to note how the Franchise Tax Board
determines the value of airline property which 1s ncluded in the
property factor The value of all fight equipment 1s 1ncluded m the
denomnator of the property factor For the purposes of the numerator,
fhight equipment 1s assigned to Califormia on the basis of revenue
passenger miles flown in Califorma to total revenue passenger miles
flown. A revenue passenger mile 15 defined as one revenue passenger
transporfed vne mile 3 The ratiw 15 eomputed for each ndividual air-
eraft coming 1nto Califormia or to a class of aweraft The purpose of
the committee 1n examning this apportionment formula was to answer
these questions

1 Would this method be suitable for the allocation of property for
property tax purposes?

2 Would there be any value in using the same method for property
tax allocation as for meome alloeation?

Our answer to the first question 15 1 the negative First, the revenue
passenger mile coneapt 1gnores the very important factor of aectivity
on the ground The activities on the ground and m the air are insep-
arable in thewr eontribution to the value of the amwreraft Second, the
revenue passenger mile 13 1nferior to the present timean-state formula,
which considers ground time and exposes more of the value of the plane
to taxation Third, smee Califormia 1s a terminal state planes will be
spending a snbstantial amount of time on the ground, and the revenue-
passenger mile factor would miss thrs completely The committee com-
pared the Franchise Tax records of the major air carrers with the
assessors’ records Unfortunately, the Franchise Tax records were for
1965 and the assessors’ records for 1967 But we thimk the discrepancy
between the values of uireraft allocated to California by the two for-
mulas 18 substantial enough to support the conelusion that the present
assessment formula exposes to taxation a sigmfieantly greater portion
of the value of the aiwreraft than the ¥ranelise Tax formula The
committee found the followmng ratios between the Franchise Tax figures
for mobile flight equipment and the assessors’ figures. 66, 47, 50, 95, 10,
45, and 46 percent, and three arline totals at 23 percent (This is the
ratio of the total Franeclise Tax figures for mobile flight equipment
determined by the assessors ) #® The emparical evidenee 1s totally con-
sistent with our earlier observations about Califermia’s position as a
terminal state
% Letter from Maitin Huff, Executive Officer of the Franchise Tax Board to Hon,

Nrcholas C Petiis, Januarv 24, 1967
® State law prevents us from reléasmg the actual values

(20)
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‘We answer the sccond guestion i the affirmative Bruce Walker,
Assistant Executive Officer of the Franclise Tax Board, stated the
following

I think probably you should use the same formula if you can do
so without violating the basie concepts 1f they are different i the
different Inw you are admimistering . In 1lus case, I see no
essential difference If you allocate, say, 20 percent of the value
of flight equpment to Californm for property tax purposes, it
seems to me that it would follow that 20 percent should be
allocated for mneome tax purposes ¥

We can see no reason, 1f 1t 15 proper to nse a pruperty faetor in
income tax alloeation why 1t should allocate less value to California
than the property tax formula Furthermore, a change to a property
alloeation factor that places more emphasis on ground aetivity will
merease the income subjeet to Califorina taxes As the data above
shows, a change to the present time-n-state method would oceasion a
substantial inerease 1n the property factor. and subsequent inerease in
state taxes collected. (The change from the revenue passenger method
to the time method will also merease the wage factor, since the wages
of flight personnel are also allocated on a revenue passenger mile basis )

The Franchise Tax Board can by administrative action switch to
the time-mn-siate method However, 1t would requre legislation to use
an allocation formula that meluded airline activity as measured by
arrivals and departures Section 25101 of the Revenue and Taxation
Code reads:

Any such factors or other method of alloeation shall take into
account as mcome derived from or attributable to sources without
the state, income derived from or attributable to transportation by
sea or air without the state, whether or not such transportation is
located in or subject to the jursdietion of any other state, the
United States or any foreign country #

40 Testimony befole ths committee, September 6, 1967

¥ This section was added in 1967 after the Franchise Tax Board had endeavored to
allocate on a part day or landings and takeoffs basis



VI. PRESENT PROCEDURES OF ASSESSMENT
IN CALIFORNIA

Of the 28 counties (out of 58) which are served by commercial air
carriers in California on a regular basis, all use essentially the same
procedure for assessing areraft, 1e, the mterim rule of the Board of
Egquahzation adopted vn Mareh 9, 1967

(a) Interstate flights
Ground time 1 the county plus flight time to the state line

(b) Intrastate flights
Ground tmme m the county plus one-half the inbound and out-
bound fhight tume.

These formulas consider the termmal factor of ground time and the
additional factor of flight time in relation to 24 hours The market
value of the plane 1s then multiphed by tlus factor Market value 15
determined by referrmg to the ‘‘Schedule of Flight Equipment Market
Value Computator’’ which is provided to the county assessors by the
Board of Equalization Fmally, the assessment ratio (generally be-
tween 22 and 25 percent) is applied to the result to arrive at the
assessed valuation of the aireraft

No distinetion is made in this procedure as to whether the aircraft
is domiciled in California or not The only distinetion made is between
interstate and mtrastate flights



VIl. CONCLUSIONS AND RECOMMENDATIONS

Primary 1ssues i deerding on an apportionment formula for the
assessment of mobile fligh! equipment are equity in the tax treatment
of the awhne indusiry and the encouragement of the economie growth
of the mdustry m Califorma The present method does not fully meas-
ure the activity of arcraft i the derrving value subject to local prop-
erty taxation.

Equity m taxabion requires that property taxes should bear some
relationship to the benefits and protections afforded the property by the
taxing jurisdiction We have indicated earlier that the courts have not
required that the taxes be precisely related to the benefits, or that the
benefits be direct There is no scientific test It 15 generally admitted
that the property tax (based on the market value) may bear hittle rela-
tion to the cost of providing services to that property However, our
objective m this report 1s not to argue the merits of the property tax.
Our recommendations will stay within the framework of the present
property tax structure It is indeed true that the aireraft flying in
interstate or foreign commerce receive fewer benefits from state and
local government than surface transportation There 18 validity i the
contention of the air earriers that such mobile flight eqmipment should
be taxed somewhat less than other types of property.

Under the present formula, the only measure of benefits 1 derived
from time 1n state which 1s primarily ground time Benefits also acerue
to the arlimes because of markets provided by an area, the faeilities
provided and the willingness of the local populace to put up with
noise, low flight patterns, mterference with TV reception, etc, assoei-
ated with takeofts and landings Under the present formula, these con-
siderations are not properly weighed

The heavy emphasis on ground time also works agamst the state
attracting a larger share of the awrlme repair and service ndustry As
the aireraft 15 mobile and easily moved, all other things being equal,
the fact that excess ground time 1n California will weigh heavily in the
tax bill may be the marginal factor which determines the location of
such facilities

(C'ahiformia has a number of positive factors—climate, location, skilled
labur, ete, which make the state a prime candidate for more aircraft
repair activity, To make 1t even more attractive, we should remove some
of the tax deterrents which exist in the present airline assessment alloca-
tion formula.

RECOMMENDATIONS

A. Proposed Formula

It 1s our recommendation that both the concepts of tume and termina-
tion be reflected in the allocation formula The time-in-state factor re-
flects as well as any of the factors studied the activities of aireraft in
the state, and the opportunities of the aircraff to recerve the benefits
and protections of the state It has the advantage of bemng a statistic
that 1s already collected However, 1t tends to discourage the develop-
ment of the airline mdustry m California.

(23)
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Among the factors that would tend to divide the value among states
and/or other jurisdietions mn which landings take place, we have looked
at arrivals and departures, originating and terminating tonnage, and
originating revenue Arrivals and departures have the advantage of
being both an easily determined statistic and a definite physical act not
closely related to ndicators of income such as originating and termi-
nating tonnage or originating revenue

‘We, therefore, recommend that the factors of arrival-and-departure
and time-n-state be given the following weight in determining the
allocation percentage:

time-in-state - 75 percent
arrivals-and-departures 25 percent

The addition of the arrival-and-departure factor to the present formula
will add little to the cost of reporting and auditing.

By reducing the present time-in-state factor from 100 to 75 percent
we will encourage the airline industry to repair their aireraft in Cali-
fornia because they will no longer be fully taxed on time spent by the
aireraft in the state. This, i turn, should encourage the growth of
maintenance facilities in the state.

In changing the present assessment formula from the single factor
of time-mn-state to the two factors of time-in-state and arrivals-and-de-
parture, we reach a compromise between the time factor and the
terminal factor In doing so we give the airlines an incentfive to relo-
cate their servicing facilities 1n Califormia because they will not be
saddled with paying for all the time the planes remain in the state for
repairs and servicing.

On the other side of the picture, Califorma stands to benefit by this
new formula 1n several ways By having the awrlines locate their main-
tenance facilities in California, state and loeal government will gain
additional revenue from property taxes on the land where such faeili-
ties would be located, from income taxzes as a result of the increased
employment and from property taxes on the increased assessments of
additional aireraft which would come to California to be serviced or
repaired.

To give gmdance to the Board of Equalization and the county asses-
sors, the formula we ure recommending would be determined in the
following manner -

Step one total time-n-state (time m air plus time on ground)
divided by total tune times 75 percent

Step two. arrivals-and-departures i Califorma divided by total
arrivals and departures times 25 percent

Step three step one plus step two divaded hy 100 (this equals the
alloeation to be applied to market value which will be multiphied
times the county assessment rate to reach the assessed valuation
of the aircraft).

We recommend that the procedure outlined above be used for all
present interstate and intrastate flights using subsonie aireraft How-
ever, on future flights using supersonic aircraft we recommend that this
proposed formula be reevaluated to take into consideration new prob-
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lems, such as noise abatement, and unforeseeable problems which coun-
ties would have fo cope with

Before arriving at our formula of 75 percent time-in-state and 25
percent arrivals-and-departures, we reexamined our old formula of
100 pereent time in state, and considered the Nebraska formula advo-
cated by the State Board of Equalization of one-third arrivals and
departures, one-third tons on and off, and one-third originating revenue.

In analyzing these formulas we felt that the present one 18 made-
quate because among other deficiencies 1t fails to adequately reflect air-
1me activity. The Nebraska formula presented a problem of determming
situs, 1e, where meome originated, place of sale of the ticket, place
of purchase, place of pickup, or place of departure of the plane Con-
ceivably, these could be m three or four different counties or states.

After mueh discussion and examination we arrived at our proposed
formula of 75 percent of iime-m-state and 25 percent arrivals and
departures This formula is the moderate formula between the one
factor present formula and the three factor Nebraska formula It is
a compromise between the time factor and the terminal faetor In
addition, it has the advantages of more closely reflecting airline ae-
tivity and bemng a readily available statistic.

‘We have surveyed 10 major air earriers serving California whose
flight equipment accounted for over 80 percent of the total percentage
of flight equipment allocated to California We compared the present
formula with our proposed formula and discovered that the probable
mpact on the arrline industry as a whole will be insignifieant How-
ever, there will be small slnfts among air earriers benefiting the ones
with Targe service and repair facilities m Califorma

In addition, we believe that the new formula better reflects airhine
activity among the various counties Our prelimmary conclusion 18
that Los Angeles County would receive shghtly more of the total air-
ine assessments i the state—at the expense of San Mateo Unfor-
tunately, we cannot report this as a hard-and-fast conclusion as we have
experienced great difficulties with the Los Angeles County Assessor’s
office mn verifymg comparable figures from Los Angeles and San Mateo
(See VITT—addendum )

As an alternative, the airlines could be given the option of the above
formula or any other formula which was weighted hy 25 percent by a
terminal faetor.

Arrlines have a profound impaet on the economy of the state In
1966 they paid Cahfornia citizens some $2141 million a year in salaries
and wages, had sales of $327 mullion i Califorma, have thousands of
stockholders, employ thousands of workers in designing, producing,
piloting, servicing and repairing airplanes In addition, the airline
industry in California pays approximately $11 million in property taxes
a year, plus millions more in corporate meome and payroll taxes

This 1s a large and growing industry in this state and we feel it
should reman a healthy one Our proposed furmula of 75 percent
time-mn-state and 25 percent arrivals-and-departures should encourage
the wrline mdustry to continue its dynamie growth and development
in the years ahead, thereby resulting in increased revenues for the State
of California and mereased employment for the people of California.
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B. Use of the Home Port Doctrine

‘We rejeet the use of the home port doctrine in the case of awr car-
riers, as origmnally suggested and advoeated by the Los Angeles County
Assessor The home port doetrine, 1e, giving the state or county of
domueile the special privilege of taxing the full value of the areraft
unless 1t acqymired a situs for apportioned taxes elsewhere, would dis-
crimmate agamst California-based areraft It would discourage ar
carriers from basing operations in Califorma for the future Another
problem s the fact that the econeept of domieile 15 ambiguous Each
county assessor would be m the position of making this determimation
In addition, the eriteria would not be uniform There would most cer-
tainly be disagreement between counties and the awr carriers The con-
fliets would then have to be settled by the courts

C. Franchise Tax Allocation

‘We feel that the same allocation factor should be used for both prop-
erty taxation and the property factor of the mncome tax allocation
formula Adoption of the suggested method for the franchise tax prop-
erty factor would require amendment of Section 25101 of the Revenue
and Taxation Code However, even the property tax factor presently
used 1s superior to that nsed in the franchise tax alloeation and could
be adopted through administrative action We recommend that the
Francluse Tax Board take this action

D. Air Taxis

We recommend that air taxis, defined by the Federal Aeronautices
Admmistration as awreraft having a gross takeoff weight 1n excess of
12,500 pounds, be assessed at 25 percent of full market value and taxed
at general rates Presently. under Section 539 of the Revenue and
Taxation Code, they are assessed at full market value and taxed at the
rate of 14 percent of thiy full market value This section was meant
to include only private aireraft and not air taxis using their aireraft
either as a secheduled short-range awlme or a nonscheduled charter
service or rental service We helieve that since there are over some
350 air taxis operating in Califorma and since they use their aireraft
as ar carriers do, viz, as a business and not for private use, that they
should be taxed on the same basis as awr carriers, viz, 25 percent of
market value applied to the loeal tax rate This would merease revenue
to local governments and make more uniform the assessment practices
on these companies whose aiwreraft are now assessed as if they were pri-
vate awrcraft It does not seem reasonable that these companies who use
their airplanes as their business the same as air carriers only on a
smaller scale should be assessed as if they used thewr airplanes for pri-
vate purposes Therefore, we recommend that air taxis be assessed as
air earriers and not as private aireraft and that Section 5303(b) (2) of
the Revenue and Taxation Code be amended aceordingly.



Viil. ADDENDUM

A reeent development mm our study of awrceraft assessment in Cali-
fornia merits a short diseussion

In August 1967, we wrote to the assessors of all the counties mvolved
m awreraft assessment asking for mformation on total assessed value
of airlines broken down info assessed value of mobile flight equipment
and spare parts.

‘When we finally received responses from the 28 counties which are
served by awr carriers we discovered that Los Angeles County which
has the fourth most active airport in the country showed a lower as-
sessment on flight equipment of three air earriers, Delta, Pan American,
and TWA, than did San Mateo County which only has the 11th most
active aiwrport mn the countrvy In other words, Los Angeles County,
which has more flights of these three airlines, showed a lower assessment
than San Mateo County which has fewer flights of these three airlines.

We were puzzled by this and sinee the State Board of Equalization
was already auditing the assessments of Tos Angeles County we asked
them to look into this and we mformed the Los Angeles County As-
sessor of our action We then asked him to make his records and files
on these three airlines available to the Board of Equalization as is
provided in Section 15612 of the Government Code

‘When an auditor from the Board of Equalization appeared in De-
cember 1967 to examimne the assessment records of these three airlines
mn the Los Angeles County Assessor’s office, they were refused permis-
sion to do their audit as was requested by the Board of Equalization,
the Assembly Committee on Revenue und Taxation, and as 1s authorized
by Section 15612 of the Government Code

The Los Angeles County Assessor explamed his position in a letter
to the Board of Equalization on December 29, 1967 *‘I have a constitu-
tional responsibility to the property owners in my eounty to keep con-
fidential any information supplied by them which 15 not required to be
public information, unless I am fully reassured as to the legitimacy of
the purpose for which such mspeetion 13 being undertaken.”’

The Los Angeles County Assessor continued to refuse to allow the
Board of Equalization to examme the aireraft assessment records of
these three specified airlines 1 spite of the apparent mneonsistency be-
tween higher aireraft assessments 1n San Mateo County and higher
activity 1n Los Angeles County, m spite of the fact that the airlines m
question as well as the San Mateo County Assessor were more than
happy to open their files and records, and m spite of the faet that
Section 15612 of the Government Code says “‘The board (Board of
Equalization) may inspect, either as a board. individually, or by 1ts
duly appointed representative, the work of any local officers whose
duties relates to the assessment of property for taxation and the collee-
tion of taxes It may require such officers to produce any records in
their eustody, including, but not limited to, records relating to the as-
sessment of speeific properties and give testimony wath reference to
such matters of assessment and tax colleeting as 1t deems useful to 1t
m its investigations.”’

The Tios Angeles County Assessor then wrote the Chairman of the
Assembly Committee on Revenue and Taxation attempting to explamn

(27)
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the apparent inconsistency between the higher assessments in San Mateo
County and the higher aireraft activity n Los Angeles County for
these three awrlines ‘‘The prineipal reason for the difference 15 that
the airplanes spend more time on the ground m San Mateo County
than they do m Los Angeles County despite the fact that the total
number of flights 1n and out are greater here San Mateo is the terminal
and turn around point for each of the three airlines in question on a
magority of their flichts, while Los Angeles 1s a through point.’’

The audit is still necessary sinee we do not know whether Los Angeles
County is a through pomnt and San Mateo a turn-around point for a
majority of the flights of each of these airlines until the Board of Equal-
1zation has an opportunity to loock at the records in the Los Angeles
County Assessor’s office. In addition, we are not certain that this 1s
the sole reason for the almost three-quarters of a million dollars higher
assessment of these three airlines in San Mateo while Los Angeles has
more activity for these three airlines We believe that there is still a
sufficient question as to warrant the Board of Equahzation to look at
the records for these airlines in the Los Angeles County Assessor’s office,

If the turn-around theory proves to be correct, we believe 1t adds
weight to the commuittee recommendation to add arrivals and departures
to the assessment formula Tlus will then reflect airhne activity in
airline assessment It would also appear that Los Angeles County will
particularly benefit from the new formula

Since Mr Watson has continued to refuse the Board of Equalization
access to his records, the board has now asked the Attorney General’s
Office to file smit to require the Los Angeles County Assessor to allow
the board to audit the records of these three airlines under authority
granted to the board by Section 15612 of the Government Code The
Charman of the Board of Equahization said *‘By his refusal to disclose
his office files, Assessor Watson is unwittingly subjecting himself to the
suspicion, mght or wrong, that his staff has erred in its airline assess-
ments With the adviee of the Attorney General, the state may have to
carry this ease to court ”’

As of January 21, 1968, a petition of mandate by the Attorney
General to the Supreme Court was pending (S8tate Board of Equaliza-
tion v, Plulip E Watson, Los Angeles No 29529) It is the position of
the Assembly Committee on Revenue and Taxation that the Board of
Equalization has the authority under the Government Code to inspect,
audit, and require the assessor of any county to produce any records
m his office for any official, legislative purposes. We believe that the
integrity of this effective check and balance on assessment practices in
this state 1s now at stake.

CHamrMaN’S NoTE- After the adoption of this report and during its
printing, the Supreme Court assumed original jurisdiction in the Wat-
son-Board of Equalization dispute and ruled that the State Board of
Equalization has full aceess to the Assessor’s records,

The first report of the Board of Equalization after examination of the
information in the assessor’s records indicates that some of the value
of commerecial aircraft is escaping taxation i Los Angeles County as a
direct result of policies adopted by the assessor.

The Supreme Court decision and the Board of Equalization report
are reproduced in the Appendix.)
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SURVEY OF AIR CARRIER ASSESSMENTS IN THE UNITED STATES (1967)

TABLE |

Admun
State Central Loeat Statute tule Apportionment formula Uniform Comments

Alabama.... X - X Arnivals and departures Yes

Passenger m

Scheduled gruund time
Alaske. ool . G X Unknown No
ANZonge._ . _u_ e _______ P O D N PO 50% ground time/total Yes

505 miles 10 state/total

X RN WUV P X Miles 1n state/total Yes

Plane hours/total
Lalforma. ... P S P X Flight tumey 24 hours Yes Within state use 34 inbound and out-

Ground time/24 hours bourd flight ttme
Colorado_._..____. X - X 75% plane hours/total Yes Enterprise ratio used to get umt value

209, rev ton mles/total

5% tons on-off /total
Conneetiob. . oo ocaemao o In Lieu tax
Delaware____ .o o____ Personal property 18 exempt
Flonda oo aeeois In lieu tax ($100 per plane)
Georga oo X X Atlanta ground tune and other un- No
known factora
HAWAN - oo Personsl property 13 exempt
Tdaho o el In hieu tax (234¢ 1b )
- X X Unknown No

08

NOILVXVL ANV HNIAIY NO JILLIWNWOD



Towao ... ... ... Not assessed
LT R KR, b O [ X
B0 T ) (R, b S X
Kentucky. .. oooroeocemas I R DR R X
LowSIanA oo oo X | b. S
MBINe e No commercial arrhines have situs
Maryland. ..o Personal properly 13 exempt
Massachusetts_ Tn Leu tax {up to $100 per plane)
Michigab oo Not assessed
Munnesola_ ... ________ X e .
MISSISSIPPL o m oo mo o eeeae Not assessed
Missounl ... . X
Montana_ ... _____ X |l X

X X
Nevada. X3 X
New Hampshire__._._______. Not assessed

Ground time/total ground time
Ground time/total time

509, prop m Ky
259 route miles
259, passenger miles

509 ground time/total
509% plane hours/total

Plane hours/sy stem
Rev ton nules/system
Tons on-off /systemn

Route nules i state/system

Plane hours/system
Rev ton miles/system
Tons on-off /system?

Arnvals and departures ..
Origmating revenue
‘Tons on-off

Plane hours/system
Rev ton nules/system

Yes

Yes

Yes

Yes

Yes

Yee

Yea

Includes miles flovn over state if car-
rter lands anywhere m state

Nonschedules not apportioned

‘Within state use arrivals and departures

Apportion counties on arrnals and de-
partures

Apportion counties on rev ton miles

VINYOAITIV) NI ININSSISSY LIVIOUIV
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SURVEY OF AIR CARRIER ASSESSMENTS IN THE UNITED STATES (1967)

TABLE I—Continved

Btate Central Local Statute A(:l;-i:l ’ Apportionment formula Uniform Commenta
New Jersey - X p.9 Unknown as of 1/1/68 Yes
New MeXi00 acoounacaccnnnnn In heu tax (2¢ 1b)
New Yorke o oooomcoecaveeen Personal property is exempt
North Carolina. Not asseasod
North Dakota. X | X Reg schedule arnvals Yes Nonachedules not locally assessed
OmIO- oot Personal property is exempt
[ X X Miles m state/total Yes No nonschedules
Oregon X X 75% plane hours/total Yes Supplementals are taxed sama but not
20%; rev ton miles/tatal other nonachedul
5% tons on-off /total

Personal property is exempt

In heu tax (up to $250 per plane)

Not assessed
Bouth Dakots..an oo X x Flght tume/system Yes Schedules only

Rev ton miles/system
Tons on-off/system

1 Nonscheduled arrcraft would be assessed at home port However, none are home ported m state.
2 Unitary basia not used for nonscheduled sireraft,
s Locally assessed and o apportionment for nonsehedules.

44
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FACTORS USED BY STATES IN ALLOCATION OF AIR CARRIER ASSESSMENTS

TABLE 1|

Revenue On Route Miles (11)
bama

Arizona

Arlansas

Kentuchy

Loussana

Mssour:

Oklahoma*

Utah

‘Washington
West Virgina®
Wyoming*

Arnvals and Departures (4)
Alabama
Nebraska
North Dakota*
‘Wisconsin

Axrcract Not Assessed (10}

Revenue Ton Miles (7)
Colorado
Minnesota
Montana
Nevada
Oregon
South Dakota
Utah

Ongmating Revenue (2)
Nebraska
Wisconsin

Personal Property Exempt (6)

Flght Time (10)

Oregon
South Dakote
ah

Sibus-n-gtate (1)
Kentucky

Ground Time (6)
Alabama

Anzona
Califorma
Indiana*
Kansas
Lowsiana

Non-Uniform (2)
Georga
Texas

Lacense Fees (6)

Tons On and OF (8)
Colorada
Munnesota
Montana
Nebraska
Oregon
South Dakoia
Utah

‘Wisconsim

Unknown (3)
Alasha
Ihnows
New Jemsey

Towa Delaware Connecticut
Mame Hawau Flonda
Michigan Maryland Idaho
Mississipp1 New York Massachusetts
New Hampshire Ohio New Mexico
North Carolma Pennsylvama Rhode Island
South Carohina

Tennessee

Vermont

Virginia

* Btates winch use one factor ouly

VINHOJITVD NI LNTWSSASSV LAVIDEIV
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TABLE III

ASSESSED VALUE OF AIR CARRIERS IN CALIFORNIA BY COUNTY *
(As of December 31, 1967)

County Total Flight equipment Spare parts
Alameda $5,242,020 $4,363,750 $392,010
Butte ___ - 14,220 14,030 0
Del Notte n 6,270 4,395 0
El Dorado - e 7,830 7,060 0
Fresno — 159,364 109,380 0

24,120 20,510 )
38,175

56,880 52,370 4,510
Los Angeles —____________________ 42,875,060 8,990,860
Merced 11,190 ,850 0
Monterey . 232,035 0
Orange . 252,280 ()]
Riverside, 104,340 0
S: 0 - 1,082,443 145,631
San Berrardino 383,85t 0
San Diege ___ 6,035,600 1,325,740
San Joaquin . 76,255 3,910

San Lms Obispo 3,170 2,780
San Mateo —__ . __ 31,689,005 8,765,310
Santa Barbara __ - 804,320 0

Santa Clara 1,199,660 1]
Shasta ,610 3,225
Solano 3,742,360 46,438
Stanwslaus oo g 34,27 0
Tulare . 2,000 0
Ventura 2,718 [1}
Yuba 4,820 [

$147,811,92¢ $02,173,708 $10,547,556
& Excludes air faxis, military aireratt, and private arcraft,
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TABLE IV
ASSESSED VALUE OF DOMESTIC AIR CARRIERS IN CALIFORNIA *
{As of December 31, 1967)

Aerospace Lines, Ine I $73,680
Air Califorma _____ 594,260

Aachft Internationsl, Inc .. 1,258,535
Alaska Airlimes _______ 15,500
American Airlines 19,681,615
Bonanza Aw Tames1 _________________ 653,895
Broamff Airways 225,910
Continental A Lanes 10,510,850
Delta Air Lanes O 2,302,115
Flying Tager Tane, Ine¢ . __________________ 7,047,060

Hawthorne Nevada Aulines
Los Angeles Auways ——

Mercer Enterprises ______
National Arrhnes
Northwest Airhnes
Iacific Air Lines1
Pacific Southwest Airlines (PSA) -
Pan American World Awrways ____

San Franeisco and Oakland Helicopter Airlmes _ 45% %05
Saturn Awrways, Ine 188,240
Seaboard World Airlines 524,455
Shek Awrways, Inc —_—— 48,920
Superbas, Ine ___.________ . ___ 39,060
Trany International Ayrhmes (TIA) — 1,407,030
Trang World Airlines (TWA) 15.462.975
TUnited Arr Lines 39,028,605
Unrversal Airhines R 110,095
West Coast Aarhnes? 311,535
Western Air Lines International - 17,719,887
World Awrways, Inc - 2,558,106

$1-47,049,216

* Includes possessory mterest, personal properiy, moblle fiight equinment, rotables and spare parts
1 Merger mto Alr West pending before Civil Aeronautics Board
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TABLE V

ASSESSED VALUE OF FOREIGN AIR CARRIERS IN CALIFORNIA *
(As of December 31, 1967}

Aetonaves de Me\lcu, SA. $20,700
Avianca (Col ) - - 230
Awr Canada - __________ 480
Air Fiance _ - "G,-n)
Arr India - 1,7
Ar New Zealand . ____ 3.]00
Alitaha (Ttaly) —_______ 3,340
Butish European Awrways _____ 5
Butich Orverseas Amrwavs (BOAC) ___ 1,490
Canadian Pacifie Anlines S 9,070
El Al Anhmnes (Isiael) __ 210
Iberia Arwrlines de Spamn 360
Irish International Airlines 540
Japan Awrlmes, Ltd (JAL) 109,015
KLM Royal Dutch Airlines __.___ 4,9

Tinea Aerea Nacional de Chile
Lufthonsa Aunlines {Germany)
Mualavsan Simmgapore Anways

Cia Meuieana de Aviacion, S A (CMA)___
Middle East Anlmes (Lebanon)

Peruvian Airlines -
Philippine Awhines . _
Qantas Empne Anways, Ltd (Austiaha)
Sabena Wotld Anlines (Belgium)
Hecandinavian Airhnes System (MASF
Swissann Transport Company, Ltd
"Mans-Austialin Antlimes
Unton de Tiauspoits Aetiens {UTA-France)
United Arab Anhnes (Egypt)
Varig (Brazil)

39,180

$T02,080
* Mobile faght equipment excluded
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Statements made before the Assembly Committee on Revenue and
Taxation hearings on Air Carrier Assessment Procedures on September
6, 1967 i Saeramento, Califorma

A. Board of Equalization
Ronald B ‘Welch, Assistant Executive Seceretary

County Assessor Philip E Watson, Los Angeles County
. County Assessor Jack H Estes, San Mateo County,

. County Assessor Donald J Hutchinson, Alameda County

H U Qw

Franchise Tax Board
Bruce W Walker, Assistant Eseeutive Officer

. Amr Transport Association
David N. West, Taxation Coordmator

&l
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A. BOARD OF EQUALIZATION

RONALD B WELCH, Assistant Executive Secretary

The chairman of the committee asked five questions of the Board of
Equalization, and I have been designated as the respondent to fhree
of them. These three are

1 How does the allocation of the value of commercial aireraft com-
pare with the allocation of the value of other mobile equipment travel-
ing 1 interstate and foreign commerce?

2 How do other states allocate commercial aireraft values?

8. How does the present California allocation formula work, and how
is it justified?

ALLOCATION FOR OTHER CARRIERS

First, how is the value of other mobile equipment traveling in inter-
state and foreign commerce allocated? There are three other types of
mobile carrier equipment: (1) railroad cars, (2) highway vehicles; and
(3) watercraft.

Railroad Cars

Railroad ears include (a) cars owned by railroads and (b) what are
known as ‘‘private cars '’ One can distinguish the two kinds both by
the owners’ names and by the mitials inseribed on the cars; a private
car carries the owner’'s name and a series of letters that identify the
owner, followed by an ““X.”’

Cars owned by railroads are assessed as part and parcel of the total
operating property of the respective railroads on which they are used
No distinction 15 made between the ears owned by the using rairoad
and cars that are owned by other railroads. The cars of the New York
Central Railroad which are part of the Southern Pacific’s trains, for
example, are assessed as part of the Southern Pacific Railroad’s oper-
ating property; the only California assessments of the New York Cen-
tral are local assessments of off-line properties in traffic solicitation of-
fices Most of the operational property of a railroad is fixed property,
and 1t is usually assumed that the railroad-owned rolling stock is dis-
tributed among the states and localities in which the using railroad
operates 1n the same proportion as the rest of the road’s operating
property. Although the interchange of railroad-owned ears parallels the
interchange of planes on a few cross-country flights, railroad tax prae-
tices tell us very little about airline taxation.

The taxation of ‘‘private’’ railroad cars is more relevant to the
problem of airline taxation. These cars are assessed in almost all states
to the owning companies rather than to the railroads. A substantial
number of states tax the owners of these cars on their gross earnings
Smee the ear owners are pard by the rairoads a certamn amount per
mile of travel (the amount depending upon the type of car), the gross
earnings are divided among the states in approximate proportion to
mles traveled. Almost every state that imposes an ad valorem property
tax on private ears also allocates the value of a company’s fleet, or of
groups withm the fleet such as all tank cars in the fleet, 1n the propor-

(3838)
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tion that miles traveled within the state bear to the total miles traveled
withm and without the state

California is unique, to the best of my knowledge, in allocating the
value of private cars in proportion to time spent within the state. We
are able to do this by reason of reports filed by the railroads on which
each private car that enters or leaves the state is identified and the
time of entry or departure 1s stated These border-crussing reports are
supplemented by reports of any cars manufactured m the state and
semannual counts of cars on private sidings mn the state on June 30
and December 31. As a terminal state with many car loadings and un-
loadmgs, Cabfornia aceounts for a considerably larger percentage of
car time than of car mileage Hence, we derive much larger revenues
from our private car tax than we would were we to use the mileage
proration used by most other states,

The mamn lessons that I derive from the history of alloecation of rail-
road property are that each state tends to find virtue in an allocation
method that maximizes 1ts share m the unit value that 1s bemng allocated,
that the conflicting interests of termimal and so-called bridge states are
irreconcilable, and that an interstate surface carrier operating over
fixed routes 1s therefore typically taxed vn more than 100 percent of
the unit value aseribed to its property

Motor Vehicles

The allocation of highway carriers’ equipment is less easily deseribed
All commercial railroads are closely regulated common carriers of
treight or of freight and passengers, but highway carriers provide a
great variety of services—common, contract, and private carrier service,
urban and intercity service, passenger and freight service, fized-route,
charter, and irregular-route service, Since property tax practices can,
and do, vary with all these cifferent types of service, it 1s nearly im-
possible to summarize allocation practices,

Many states, mcluding our own, do not tax motor vehicles under
the general property tax or anything very closely resemblmg the gen-
eral property tax Instead, they license the vehicles and echarge a licens-
mg fee based on gross or net weight or occasmonally on value. In
Califormia we have what amounts to a vehicle license fee based on a
combmation of unladen (net) weight and value All states give some
recognition to the heenses issued by other states, usually by means of
reciproeity statutes or agreements A fruckmg firm operating in more
than one state with full reciprocity may endeavor to hicense the several
vehicles in 1ts fleet m rough or close proportion to the number of miles
traveled 1n the states in which 1f operates A formalization of this pro-
portional-registration plan i1s one of the more recent developments mn
the field of motor vehicle taxation

Where conventional property taxation of motor vehicles is still in
vogue, most highway carriers’ vehicles are taxed i full at the fleet
headquarters, which are usually the places where the carriers’ prineipal
offices are located Allocation of fleet values among the states in which
operations are conducted 1s limited tv a few states and to a few of the
highway carriers operating in these states—such as the common carrier
bus lmes or common carriers of either freight or passengers. Vehicle
miles is almost mvariably the sole allocation factor,
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Experience with motor vehiele taxation teaches us that allocation is
very difficult 1f not entirely mupractieal for carriers unless they are
closely regulated and travel regular routes or at least have fixed termim

Watercraft

‘We come last to the water carriers Like highway earriers, these may
engage in common, contract, or private carrier service They may also
engage in inland, coastal, intercoastal, or formgn service With the
exeeption of the barge lines on the Mississippi River and its tributaries,
water carriers are largely tmmune from property taxation This curious
fact arises from mterstate and international competition for earrier
headquarters, from the fact that most watereraft are on the high seas
much of the time, and from the longstanding practice of subsidizing
oceangeing shipping in furtherance of national defense

‘When vessels are taxed, they are usnally tazed on their full values
at their hume ports Alloeation of vessel values among taxing jurisdie-
tions 18 practiced only on mland waterways and to only a lmited ex-
tent there Although we are indebted to the mland water carriers for
two of the leading eases on taxable situs of carrier equipment,! there
are few property tax lessons to be learned from the water carrers. The
main one, I believe, 15 that taxation at home ports tends to degenerate
nto no taxation at all because of imterstate competition for vessel head-
quarters.

HOW OTHER STATES ALLOCATE AIRCRAFT VALUES

I turn next to the awreraft allocation practices of other states Like
the private railroad car owners, the motor carriers, and the water car-
riers (and unlike the railroads). awrlines are almost always taxed on
their property other than flight equipment—the so-called *‘fixed-situs’’
property—at its location under the same laws and administrative reg-
ulations as apply to the property of nontransportation companies, Only
flight equipment is ordinarily valued as a unit with an allocation of the
unit value between states and between local governments.
In anticipation of this committee’s study, we i the State Board of
Equalization formulated and distributed to the tax departments of
other states a questionnaire on aircraft value allocation practices. With
the help of Mr Buek of 3 our staff, we have recently analyzed the re-
sponses, As is so often the case, we found that the questions did net
elieit full and unambiguous responses. We are in the process of renew-
ing the inquiry in some of the states whose responses were not clear to
us. We will keep your staff abreast of additional information collected
A surprisingly large number of responses indicate that aireraft en-
gaged in interstate commerce are not taxed at all. This is the case not
only in the four states? that tax no personal property of any kind,
but also, apparently, in at least 10 more states.® Six other states* taking
10t v Anhssissipps Valley Barge Lane Co, 336 U S 169, n which the right of a state
to tax a fractional part of a nonresident harge hne's fleet was affirmed, and
Standard Ou Co v Peck, 342 US 382, 1n which the right of a state to tax ihe
whole fleet of 2 resident interstate water carrier was denied

2 Delaware, Hawail, New York, and Pennsyliama

2lowa, Maine, Marvland, Michigan, Mississippl, New Hampshire, North Carolina,

South Catolna, Tennesgsee, and_Vermont
¢ Connecticut, Idaho, Massachusetts, New Mexico, Ohio, and Rhode Island
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a leaf out of the highway earrier book, collect heense fees m lien of
property taxes on aircraft, This leaves 30 states m which there 1s prob-
ably some assessment of commercial arcraft for ad valorem property
taxes In well over half of these,’ the flight equpment of the common
carriers 18 assessed by the state tax department Our questionnaire re-
vealed very little information on the allocation practices of the assessors
mn the 10 states other than Califorma where local assessors handle this
type of property.
For analytical purposes, the factors used for interstate alloeation of
the value of areraft may be divided into two major categories (1)
those that allucate value only to states in which landings and takeoffs
are made and (2) those that allocate both to such states and to states
which are overflown ¢ When only the former t3 pe of allocation faetor 1s
used by all states in which an awrline operates, the full value of the car-
rier’s fleet is available for taxation 7 When allocation formulas contain
one or more of the seeimd type of allocation factors, however, some
part of the fleet’s value will not be available for taxation, since some
part of the value will be alloeated to overflown states and these states
are generally assumed to lack property-taxmg jurisdietion.®
The currently used allocation factors of which we have been informed
1elude these two types and some hybrids Those that allocate the full
value of a Heet to states with clearly established property-taxing juris-
dietion are (1) plane arrivals and departures, (2) ground time of
planes {(1e, the ratio of ground tme in the state to total ground
time®), (3) passenger and freight tonnage loaded and discharged;
and (4) origmating revenue 1 Those that allucate value both to states
with elearly established property-taxmg jurisdiction and to states that
are overflown are (1) plane nules, (2) ground pluy flight tune of
planes, (3) flight time of planes, and (4) ton miles of passengers and
freight 1 There 15 ¢ third type ot allocation factor which I have called
a “hybrid " Only two factors of this type are m use. to the best of my
knowledge (1) route mules and (2) plane miles, wclusive of over-
flight miles Route mules, T awume, melude routes on whieh planes
& Alabama, Arizona, Arkansas, Coloradn, Kentuchy, Louwisiana, Minnesota, Missouri,
Montana, Nebrasha, Notth Dakota, Ohklahoma, Oregun, South Daketa, Utah,
Washington, West Virginia wisconsin, and Wyoming

€ When the assessment 1s performeld by local officials, the jursdiction of the local
ass ~sor 18 Ihe that ot o etate with eentral assessment California may be unique
m having loeal assessment and yet having an allocatim pioeess that extends the

reach of the local assessul to the stute's houndaries This 15 the fiigt year, how-
ever, 1n which every Calformia county reach's or purports to reach to the

state Itn

7The full value may not actually he taxed, however, 1if one or more of the states
ey, New York) chnoses not to tax this kind of pruperty

& Whether or not a state with which an airline has no giound contact but whose
airspace 15 “invaded” by the carriet can assert a property tax has never been
tested Nor do we koow whether a state which an anline often olerflies but in
Which 1t mah+s some landings ean tax a fraction of the whole fleet equal to the
fraetion that flight mileage or time i1 aud over the state bears to all mileage or
all time A Western States Acsocialivn of Tax Administrators’ commatiee has
ewpressed the opinon that the latiel piactu e 1s constituunnal (see Report of the
Commitice on Allocution of Nublic Uhlthies, WSATA 1960, p 20), but I know of
uvuly one state m which this has heen ti1ed and none 1 whieh it has been Litizated

9 In this connectiun, see the dissenting opinwon of Justice Rogert Traynor in Flytug
Tiger Line, Inc v County of Los Angcirs, 51 Cal 2a 314 at pp 330-331

meOrginating 1evenue’ means revenue at the plice whete a passenger or shipment
of gouds enters the carrier's line

L Thele ate many munhal variatons of these eight basic facturs which need not he
descrihed here [For esample, plane landings and taheoffs are usnally “equated’
by giving greater weroht to landings and takeoffs af large planes than to thowe
of small ones Wentuchy uses a factor that 15 apparently nut used elsewhere 1n
states with cential assessment and which 15 nnt mentioned n the text value of
mmmubile property (a type one fretor)



42 COMMITTEE ON REVENUE AND TAXATION

overfly the state as well as those on which planes fly to and from ports
of call i the state—provided the airline has any ports of call in the
state Thus, only an airline that completely overflies one or more of the
states along 1ts route—as Ameriean completely overflies Nevada—would
have value allocated to a state that apparently lacks taxing jurisdiction.
Plane miles ineludmng overfliight mileage 1s the allocation factor in at
least one state (Oklahoma), however, a carrier which completely over-
flies the state 15 not taxed, nor 15 the overfight mleage of a type of
plane counted 1f no planes of that fype arve landed m the state by a
carrier thdt serves a port in the state

All but 7 of the 20 states for which we have identified flight equip-
ment allocation factors!® use one or more allocation faetors of each
of the first two types Indiana, Nebraska, and Wisconsin use only type
one factors—factors that allocate all value to states with clearly estab-
hished taxmmg jurisdiction Cabforma, Washington, West Virginia, and
Wyoming use only type two factors—factors that allocate some value
to overflown states

THE CALIFORNIA ALLOCATION METHOD

This brings me to my third assignment How does the California
flight equipment allocation rule operate, and what are its merits?
The Califormia rule provides for segregation of am air ecarrier’s
ficet by type of plane and the allocation of the value of each group
m the fleet 1n the proportion that total plane time i Califormia bears
to total plane time both within and without the state Suppose that a
carrier on the lien date has a fleet of five Famrchild F-27’s and three
Boemg 727's A value would be placed on the F-27's as a group If
in a representative period avound the lien date, this eompany’s F-277s
were 1 the state, either in flight or on the ground, 25 percent of the
tume, 25 percent of the value of all the company’s F-27’s would be
taxed mn Califorma Each of the Cahformia airports which were served
hy the F-27’s wounld recerve a fraction of the value of all the company’s
T-27's The numerator of the fraction would be ground time of the F-
7% at the port plus balf the mmbound flight time of each plane from
the last Califorma port of call, or all of the time from the state hne
1f coming in from out ot state, plus half the outbound flight time of
each plane to the next Cahifornia port of eall, or all of the time to the
state line if gomng out of the state The denominator of the fraction
would be the total time during the test period tumes the number of
F-27°5 in the fleet The value of the company’s Boemg 727's would
be similarly allocated
This allocation plan lhas several merits It appears to accord with
the prineiples of property taxation by implementing taxzation of the
property in proportion not only to value hut also to time within the
1A These 20 states are 17 states with ceniral assessment of air carriers (all those
hsted 1n fontnnte 5 except Louisiana and Nomth Dakota) plus Indiana, California,
and Nevada In the lattrr three states, zurline equipment 1s locally assessed under
rules prescribed by the state tax department The Cahforma rule was incorpo-

rated 1in Ch 419, 1967 sesslon, shortly after its 1ssuance in order to insure its
constitutionality
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state * When 1t was adopted as o Board of Equalization rule and as a
statute, 1t was the method most conustent with prior practice m Cali-
formin  Although the formula does not extend the ‘‘reach’ of the
Cahforma property tax as far as the United States Supreme Court’s
deeisions permit, 1t allocates less value to overflown states—states with-
out estabhished taxing power—than any other of the type two alloea-
tion faetors
But the Califorma allocation method also has sume demerits Tt dis-
courages the loeation of plane overhaul faeihities m Cabifornia, al-
though, so far as I know, the discouragement has been too shght to
have had any effect on earriers’ deeisions A more mmportant demerit
18 the faet that 1t 18 a ty pe two allocation factor and therefore allocates
some flight equipment value to states which, so far as may be discerned
from the eourt deewious, lack taxing jurisdictron Fmally, 1t 1s not
an allocation formula that s popular m other states To the best of
my knowledge, 1t has not been advocated by any of the authorities
whieh have taken a stand on awhine value allocation—the Crvil Acro-
nauties Board," the National Tax Assocation’s Committee on Multiple
Taxation of Airlines,® the National Association of Tax Admimistra-
tors,’v the Western States Assoelation of Tax Admimistrators’? the
Couneil of State Governments ™ TFor this reason, 1f for no other, 1t
seems unhkely to be adoptied by other states Unless al} states m which
a carrier operates apply the sume allocation formula and the formula
alloeates value only to states with taxmg power, the alloeation fails in
1ts primary purpose—to expuse 1o taxation 100 percent of the value of
the property—no more and no less
B The present methad of allecating the value of private railioad cars, which 1s
wdentical with the present methord of allocating flight equipment, was instituted
on the ground that propetty taxes should be proportional to both value and time
Tur this redson, 1t was culRtomdry until guite reeently for California county
assessm s to assess airline flight equipment only n proportion to time spent
within then respectine counties, s that time spent 1n flight over Califorma
counties 1in which landings were not made was tax-free time
W Aweltiple Taratian of Lir Commerce House Document No 141, 79th Congress, 1st
Session (1945), which 1ecommended an allocation formula with 40-percent weight
im ongimating and terminating tonnage, 40 percent for originating revenues, and
petcent for plane armnails and rdepartures
el Prncnrdmgszgf tlui (1946) Annual Conference on Tazalion, National Tax Assocla-
tion, pp
1 Retehite Admunstration, 1946, National Association of Tax Aﬂmmlstraturs, pp 56-58
1T Repart of the Committee on Allocation of Public Utilities, 1960, pp

"q»S!l.J_[C.’Iéf(‘def[(l[G Legslation—Progiam for 1960, Council of State GD\«EI nments, 1959,
o 61~



B. COUNTY ASSESSOR

PHILIP E. WATSON, Los Angeles County Assessor

Mr. Chairman and Honorable Members of the committee :

My name is John D Cahill T am Deputy County Counsel of the
County of Los Angeles and I am here to represent Mr Philip E.
‘Watson, the Assessor of Los Angeles County Mr. Watson intended to
be here to share with you his views with respect to the important and
difficult task before you—that of developing a far and reasonable
method of assessing air carriers in the State of California—but due to
the exigenecies of pressing business, he was unable to leave Los Angeles
and has asked me to substitute for him He sincerely regrets ns mabil-
ity to be with you this morming

At the outset of my remarks, I want you fo know that the material
T plan to present today is that which Mr Watson has specifically re-
quested be given to the committee The Assessor of Los Angeles C'ounty
has strong and firm views with respect to the problem we are consid-
ering here, and those views have been formed as a result of extensive
experience in the field of assessment of awrcraft

As a pont of reference, it might be well to review for you some of
the history that led up to this interim study on the assessment of air-
eraft in California TFor the past several years, assessments in Los
Angeles County were made on the basis of the allocation formula enun-
eiated i the Flymmg Tiger case (Flymmg Tager Line, Inc. v. County of
LA,51C2d 314) decided m 1958—that 15, solely on the basis of the
time the aireraft were physically present within the county There was
no difference of treatment given to airlines domiciled in the county as
contrasted to nondomicihary awrcraft, or to the eonsideration of foreign
versus interstate commerce However, 1 1965-1966 1t became apparent
by analyzing the more recent judicial pronouncements on allocation or
apportionment theories that the method of allocation utilized in the
Flying Trger case permitted property to avoid taxation: or, to put it
another way, the methed did not exercise or utilize the full measure of
the taxing power as authorized by Sec 1 of Art XIII of the State
Constitution. As a result thereof owners of commerecial air earriers
were not contributing their fair share to the burdens of local govern-
ment, as were other property owners

As a result of this situation, the staff of the State Board of Equal-
jzation and the County Assessors of California, acting through the
Aireraft Advisory Committee of the County Assessors’ Assoeiation,
proceeded with a study during the years 1965-66 to determine the true
status of the law relative to the allocation of aircraft for taxation
purposes. After a thorough and comprehensive investigation into the
matter, both the staff of the County Assessors’ Association of this state
and the State Board of Equalization proposed a method of procedure
for the assessment or alloecation of aireraft for taxation purposes This
procedure represented the eurrent status of the law relative to the
allocation of aireraft for assessment and taxation purposes The recom-
mended procedure was in relevant part as follows-

(44)
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Allgcation, When it has been determmed that an aireraft has
acquired more than one taxable situs, the method of alloeating the tax-
able value thereof to the various taxing jurisdictions should be calcu-
lated on a time basis. Such an approach has proven to be fair and
equitable to both the taxpayer and the California taxing jurisdictions,
Moreover, it eliminates the possibibity of multiple taxatiom.

I. AIR CARRIERS DOMICILED IN CALIFORNIA
a Interstate and foreign operotions

Aircraft operatmmg out of California in interstate and/or for-
eign commerce, owned by arr carriers having a home port or
domieiled in California, shall be assessed at their full value less
that portion of their value which 1s alloeable to other jurisdie-
tions where they acquired a situs for apportioned taxation,

b Intrastalc operatiins

Aireraft operating exelusively within California, owned by
air earriers having a home port or domiciled in California,
shall be assessed by the home port or domieliary county at
their full value less that portion of thewr value which is
allocable to those counties where a taxable situs has been
acquired In computing the time which 18 attributable to each
nondomictliary county, the ground time plus ome-half of the
mnbound and outbound fhight time should be used In counties
having extensive ar traffie, an air time factor may be used
m lieu of computing the time between counties provided said
factor takes mto consideration the preceding prineciples

II AIR CARRIERS DOMICILED OUTSIDE CALIFORNIA
Ajreraft owned by an earmers having a home port or domiciled
1 a state other than Cahforma, operating in and out of the state
i interstate and,‘or foreign commerce are taxable for the time
they spend 1n Califorma, and shall be assessed by the various
Califorma counties m which they have aequired a situs for appor-
tioned taxation In computing the time allocable to each county,
the ground time plus one-halt of the mbound and outbound time
1s eomputed and meluded for flights in Califorma, and the ground
time plus the flicht time from or to the state line 1s similarly
computed and mcluded for mmterstate flights In counties having
extenstve air traffie, an air time factor may be used in lieu of
computing the time between counties and the state line provided
said factor takes nto eonsideration the preceding prineiples.

This proposed procedure was reviewed and approved by both counsel
for the various assessors of the State of (falifornia and the State Board
of Bqualization Tt was then approved by the Standards Committee and
the County Assessors’ Association and by the Assessment Standards
Division of the State Board of Equalization It was then ineorporated
into the Assessors Handbook under the tatle ““AH 5777’ and was on
the verge of bemg released when members of the State Board of
Equalization, at the msistence of the airline mdustry, decided to hold
a public hearmg on the proposed procedure. This hearing was con-
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ducted last December here 1 Saeramento, and subsequent thereto the
board decided not to approve the recommended procedure as outlined
m the proposed manual In Februavy of this year the board, while
recognizing the mmpact of the most recent cases, adopted an nterim
anstruetion and later an mterim rule based on procedares that had
heen followed 1n previous years with minor modifications The rule as
adopted by the bhoard specifically recogmzed that the recent judicial
decisions and especially Central Rmlway Co of Pa »s Pennsylvama
(1962) 370 US 607, 82 S Ct 1297 would permit a ‘‘method of allo-
eation that would msure a more adequate and equitable assessment of
aircraft *’

At this juncture, T would hike to direct the remamder of my remarks
to the questions propounded i your letter to Mr Watson of August
15, 1967, Your first inquiry was as follows,

““1 EBarlier tlus year you deerded to apportion the value of
mobile fight equipment of commerecril air earriers m a manner
which was contrary to an instructional letter from the State Board
of Equalization What method had you decided upor and why did
you prefer this to the method advoeated by the board staff?’’

As the Assessor of Los Angeles County, Mr Watson intended to use
the procedure outlined mn the manual prepared by the staff of the
State Board of Equalization and the County Assessors’ Association He
preferred this method to that advocated by the board’s interun mstrue-
tion for the following reasons

1 Because the board instruction permitted property to aveid tax-
ation

2 The state board instruction was merely permissive, rather than
mandatory. |

3 Under the Constitution of the State, the assessor has the duty to
exercise the full measure of the taxing or assessing power The
mtermm instruetion did not provide for thig

4 As Mr Watson nterpreted the state board instruction, it applied
only to nondomieiliary arcraft, sinece no specific reference to the
treatment of aireraft domiciled 1n California was contained in the
mstruction

5 The procedure outhned in the proposed manual (AH 577) was
more in accord with the recent judicial decisions on the subject.

In amphfymng the method he intended to use, Mr Watson asked me
first of all to briefly diseuss the method of handling foreign commeree
time As a general prmerple, Mr Watson 18 in full acecord with the
statements contamed m the proposed manual under the headings of
““8rtus”’ and **Alloeation’” (AH 577—17 and 18) Under the heading
of ““Situs’’ the manual m relevant part states

‘“The general rule 1s that the home port or domieilhary jurisdie-
tion of an mstrument of commerce, such as an awreraft, may tax
the vehiele at 1ts full value unless 1t 18 shown that 1t has acquired
a situs for apportioned taxation elsewhere, , . .”’
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Under the headmg of *‘Allocation’ the proposed manual further
states that-

‘1 Air Carriers Domieiled m Califurnia
a Inlerstate and forewyn operations
Arrcraft operating out of California in interstate and/or for-
eign eommerce, owned by air carriers having a home port or
domieiled m Califormia, shall be assessed at thewr full value
less that portion of their value whieh is allocable to other
Jjurisdictrons where they acquired a situs for apportioned tax-
ation ”’

Under a striet application of the home port doctrine, aireraft domi-
ciled in California and engaged i foreign commerce would 10t acquire
a situs for apportioned taxation while situated in a foreign airfield If
this 18 true, and no situs is acquired under such eircumstances, then the
home port or domicihary jursdiction could tax the fall value of the
plane mcludmg the time 1t spent m the foreign country This result
18 not prohibited by the above-gquoted provision of the proposed manual
and would seem to find strong support m the Cahfornia Supreme
Court's § A § decision [Seandinavian wrlnes System, Inc v County
of L4 (1961) 56 C 2d 11]

On the other hand, Mr Watson planned to elminate that portion of
foreign commerce time allocable to a Los Angeles domrciled plane while
located 1 a foreign country on the theorv that 1t has acquired a situs
therem for apportioned taxation Naturally, this method of assessment
would modify to a certain degree the striet mnterpretation of the home
port doctrine It does, however, find substantial support in the recent
cases whieh have considered the problem of allocation.

Central Rodroad Company v Pennsylvanmia
(1962) 870 U S 607, 8 LEA 24 720
Memorandum Opmion of Honorable Eugene Sax
overruling county’s demurrer in Flying Twger Line, Inc. v.
County of Lus Angeles
(1965), Superior Court No 629330
Star-Kast Foods, Inc v County of Los Angeles
(1966). 241 C A 2d 313

In the Central Emlroad Company case, supra, the U.S, Supreme
Court held that the domeihiary state of mstrumentalities of eommuni-
cations (railroad cars) had the power to tax them at therr full value
less that value that was attributable to other jurisdictions m which
they had, by regular and recurring contaets, aequired the power to
tax In other words, said vehicles of commerce could be assessed at
full value in the domicilhiarv state until it was shown that they had
acquired a situs for apportioned tazation elsewhere Admittedly, this
case mmvolved only interstate commeree However, the principle of law
ennneiated m this case was applied to foreign comnmerce in the Flinng
Twyger case, which was heard by the Los Angeles Superior Court in
1965 In that case, the Countv Assessor, in computmg the value alloca-
ble to Los Angeles domuciled arrevaft for tax purposes meluded a cer-
tain portion of foreign commerce time, to wit, the time the areraft
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was located on the ground in the foreign country plus 15 minutes
for each flight in and out of the foreign country The complaint filed
in this case sought a refund of those taxes which were attributable to
the melusion of said time m ecomputing the value of plamtiff’s planes
as allocable to Los Angeles County The county demurred to the com-
plaint on the ground that the home port theory, as expressed in the
8.4 8. case, pernatted the assessor to consider and mnelude all foreign
commerce time m his apportionment formula and, further that simce
somethmg less than the full taxmg power had been exereised Dy the
county, plamtiff had no reason for complaint Tn overruling the
county’s demurrer, Judge Sax concluded that the prineiple of the
Central Rarlroad Company case, which dealt with interstate commerce,
was equally applicable to foreign commerce At page 7 of his memo-
randum opiion he stated

‘., It 1s true that Cential Ralroad Company, supre, did not
deal with foreign commerce However, I do not see any reason
for failing to apply to foreign commeree the same rule applicable
to interstate commerce, vz, that where an organism of foreign
commerce hag acquired a taxable situs outside of 1ts domacile, 1n
addition to that acquired m the domicile the domicibary taxing
jurisdietion may not levy a tax based upon the value attributable
to the foreign tax situs, for to do so would consbitute multiple
taxation and therefore an unconstitutional burden on foreign
comInerce,
- * - * * *
““In arriving at this result 1t 18 not necessary that i1t be shown
that the property was actually taved by the foreign country; 1t
is sufficient if it be shown that the property has acqured suffictent
situs 1 the foreign country so that 1t could be taxed by such
country Central Rahoad Company of Peansylvama, supra’’

In 1966 our Califorma court of appeal also applied the principle
of the Central Railroad Compan)y ease to foreign commeree (Star-
HKast Foods, Ine v County of Los Angeles, supra) As you may recall,
the fishing vessels toxed n that case were home ported 1n Los Angeles
County and were engaged for a substantial portion of the year in
fishing operations on the high seas, mainly off the cousts of Mexico,
Ecuador, and Pern The vessels were assessed at their full value and
the appellate conrt sustammed the tax on both the striet home port and
Central Rariroad theories In commenting on the Central Raroad Gom-
pany case, the opinion states at page 319

‘... While the Supreme Court of the United States was dealing
here with the right to tax the rolling stock of a railroad engaged
in interstate commerce, the principles enumerated with respect
to the right of the domwihary to tax for the full value of the
cquipment unless the laxpayer establishes that the property has
attained an actual situs elsewhere, and that the taxing power of
the domiciliary, 1in the absence of another tax situs, 15 not con-
fined to such portion of the value of the property being taxed
as 15 equal to the fraction of the tax vear which the property
spent within the state’s borders, arc applicable and controlling in
the case at bench.’’ (Emphasis added )
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There can be no gueslion that under the facts of that case the ves-
sels mvolved were engaged in foreign commerce [see Metchell v, Indep.
Ice & Cold Storage Co (1961); 294 Fed 2d 186; and Local 36 of
International Fashermen & Alhed Workers of America v U.S, (9th
Cir 1049) 177 Fed 2d 320, cert, den. 839 U S, 9477,

Therefore, 1t would appear that the method of assessment proposed
to be utilized by Mr Watson finds strong support m the recent cases,
and m my professional judgment 1t will be the principle ultimately
adopted by the courts

The reasons why Mr Watson preferred the method of assessment
outlmed m the proposed manual rather than that advecated by the
board arc as follows

1 Tt elimmated the possibility of property avoidmg taxation.

2 It authorized the exercise of the full measure of the power to tax,
which 18 an assessor’s duty under the Constitution.

3. The method was more in conformity with the latest judicial ex-
pressions on the subject.

In your second guestion, you inquired of Mr Watson :
‘“What weaknesses do you see in the apportionment method man-
dated hy the Board of Equalization rule? What are its advan-
tages?’’

As previously mentioned, the weaknesses of the board rule are that:

1 It permits property to avoid taxzation

2 It is not in conformance with the constitutional requirement that
all property be assessed and taxed in proportion to its value, and
further, that the full measure of tax be employed.

8 It does not take into consideration all the activities of an airline.

4 It 18 not 1n aecord with the latest judical thinking on the subject
matter,

Inasmuch as the rule abrogates the power to tax aireraft domueiled
in Califorma, Mr. Watson feels there are no concrete tangible advan-
tages 1n utilization of the board rule

Your third question is-

““Prior to this year, did Los Angeles County use the method out-
lned in the board rule? How did it differ? What other methods
have been used in Los Angeles County?’’

Generally speaking, since 1959 Los Angeles County has used the
method outlined in the board rule. except for the year 1962, when as a
result of the Scandinavian Awhne decision, the county assessor in-
cluded a portion of foreign time m the alloeation of air carriers domi-
ciled in Los Angeles County. The utilization of this method of proce-
dure was a result of the 3-1-3 decision m the Flying Tiger case (Flying
Tager Line, Inc v County of Los Angeles, 51 C2d 314), which was
decided in 1958 That case dictated the ‘‘physical presence’’ factor as
the sole test Other cases, however, have cast serious doubt upon the
formula enunciated in the Flying Tiger decision. In 1962 the United
States Supreme Court decided the Central Railroad Company v. Penn-
sylvania case, and adopted in essence the theory of the dissenting opin-
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ion in the Flyng Tiger case, which was written by our present Chief
Justice Roger Traynor In 1964 our trial court in Los Angeles County
decided the Star-Kist Foods case, upholding an unappertioned tax on
Los Angeles domiciled vessels engaged m foreign commerce In 1965
our superior court ruled on the second Flymmg Tiger case and held that
ihe principle enunciated in the Central Railroad Company case was
fully applieable to mstrumentalities engaged 1 forelgn commerce. In
1966 the Star-Kist Foods case was affirmed by the appellate eourt. It
hkewise appled the Central Railroad Company principle to vehicles
of foreign commerce As a result of these recent cases, the manual was
rewritten to conform to the apportionment principles enunciated
therein.

You further inquired How did our method differ from the board
rule? Rather than compute one-half of the inbound and outhound
fhight time for flights between counties withm the state and the fhght
time from or to the state line for flights m or out of the state, we used
an wr time factor that was wnmiform for the entire fleet This factor,
however, took into consideration the prineiples mentioned above

The fourth question propounded m your letter 1s

““What do you think are the strengths and weaknesses of other
allocation formulas that have been suggested? What method would
be best, m your opmion?”’

Some of the formulas that lave been suggested include the Bramiff
or NATA (National Association of Tax Admunistrators) formula, which
considers an average ratio of arrivals and departures of areraft, rev-
enue tons handled and origimating revenue, or any one of those factors
considered individually Other factors that have been suggested are
ground-to-ground ratio, revenue mileage, revenue tons, scheduled mile-
age, actual mileage and various tune factors, ete The problem with
many of these methuds or any combsnation thereof 1s that they are
extremely complex or unfeasible to administer from a praetical and
realistic standpoint, Many of these factors do not measure what 1s
really happenng in the airline industry, or to put it another way, they
do not measure all the activities of an airlne. Take, for example, the
arrivals and departures factor Let us suppose an airline fiies from Los
Angeles to Sacramento, with a 10-minute stop in Fresno to discharge
and take on passengers, and then returns from Sacramento to Los An-
geles with a similar 10-minute stop m Fresno If you counted the
number of arrivals and departures, you would find two for Los Angeles,
two for Sacramento, and four for Fresno. Under the arrivals and
departures, 50 percent of the value of the plane would be allocated to
Fresno and only 25 percent to Los Angeles and Sacramento—yet the
tatal time the aireraft spent i Fresno amounted to only 20 minutes.

With respect to the NATA formula or the Bramiff formula, that
measures only line haul factors, not situs factors, and as Justice Doug-
las said in his concurring opinion in Braniff, the formula poses ‘‘sub-
stantial questions’’ as to its validity.

In Mr. Watson’s considered opinion, a time factor would be the most
practical to administer—one that would consider (1) the lime haul
factor (flight time), and (2) the situs factor (ground time). In his
opinion, the only factor that measures the total activities of an airline
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15 total time He feels that such a factor would be practical to admin-
ister because

1 Itisa relatively easy method to compute,

2. It treats all air carriers alike,

3. It lends itself to andit and verification

Therefore, Mr Watson feels that the best method of assessing aircraft
would be that outlined in Assessors Handbook 577

In question No 5, you inquire as to whether or not the county as-
sessor s office would have any estimate of how mueh more or how much
less the value of mobile flight equipment would be mn Los Angeles
County under the alternative methods of allocating value Naturally,
this 15 somewhat of an mpossible question to answer, since we do not
have the facts and figures or any mmformation upon which to compute
this value for the various types of formulas that have been suggested
If this committee were to adopt the rule as propoesed mn the manual,
there would be no inerease in the value of flight equipment of non-
domiciled air carriers, but such aireraft would be subject to tax in the
state of their domicile With respect to mobile flight equipment of
domiciled air ecarriers, there would be an increase mn value of flight
equipment as contrasted to the interim rule.

If your honorable committee were to adopt some time factor based
upon ground time, all aircraft, whether domiciled in California or not,
would be treated alike, and any alleged disermmination oceurring against
domiciled air carriers under the proposed procedure outlined n the
manual would be eliminated This, however, is problematical, since
there is no basis for any alleged diserimination under the procedure
outlined in the proposed manual This 18 so because the nondomieiled
aireraft are subject to taxation m the state of their domicile, and we
cannot administer the tax laws of other jurisdictions They have the
power to tax—whether thev exercise that power is not our concern.
Besides it 1s extremely difficult 1o compare various tax systems sinee
some states utilize a franchise tax, others, an income tax, others con-
sider landing fees and charges The various types of taxes paid by air-
lines 1n other states are just not measurable for comparison purposes.

However, if a ground time formula were adopted, the taxable value
of mobile fhight equipment of both domierled and nondomiciled air car-
riers would probably increase

In summary, gentlemen, may I emphasize that Los Angeles County
has had more experience m assessing airlnes than any other taxing
jurisdiction in this nation As long as 20 vears ago 1t was reported that
95 percent of all property taxes paid on airplanes in this country were
paid in Los Angeles Countv And it is not uncommon today for airline
representatives to tell us that they pay more taxes in Los Angeles than
in all other taxing jurisdietions enmbined

Gentlemen, we have pioneered this field of assessment, and we have
pioneered the system and we believe we have made 1t a workable sys-
tem The trend in the law 1s clear from the trial ecourts to the appellate
courts, all the way to the Supreme Court—yes, even the highest court
in the land, the United States Supreme Court We only ask that you
mmplement what we feel 1s the best method of allocating aireraft valu-
ation for assessment and taxation purposes, that which we feel is the
law—namely, the procedure outhned in the proposed manual.



C. COUNTY ASSESSOR
JACK H ESTES, San Mateo County Assessor

Mr Chairman, my remarks will be directed to the questions m yoar
letter of August 15, 1967, as 1t relates to San Mateo County

The first question asked was the apportionment formulas that have
been used in the past and the formula that was being used mmmediately
prior to 1967

In the assessment years prior to 1967-68 San Mateo County appor-
tioned areraft time wsmg ground time plus a 10- or 15-minute time
factor for each flight This was predicated on time m the county con-
cept. It was the opinion of our office and the county counsel that the
legality of assessments of time outside the eounty border had not been
established at that time Subsequently, the deeision in the Zantop Aur
Transport v County of San Bernardino formed a basis for apportion-
ment based on tmme on the ground plus one-half of the inbound and
outbound flight for intrastate flights intrastate flights were timed to
the state line This 13 the procedure ontlmed by the State Board of
Equalization 1n 1ts property tax rule No 202 and reiterated in SB 337,
the MeAteer Bull This 1s the apportionment used by San Mateo County
for the 1967-68 assessment vear

The second question was asking our opinion of the formula pre-
seribed in the Board of Equalization regulation and in 8B 337, m
terms of equuty, economic 1mpaect on the airlines, and revenue effect on
the county.

In our opimwon, the formula just deseribed seems equitable The fact
that it was used for the current yeur assessment without objection on
the part of the airline mmdicates that there is no damaging economie
impact ivolved The revenue to the county in this area 1s nearly double
the procedure of the preceding year

The third question 1s the method that vou feel should be used, and
the support of your position 1 terms of equity, the economic impaet
on airlmmes, and the revenue effect on the eounty

‘We require a scheduled airlme to report all trips according to the
last schedule prior to the lien date covermg a period of at least one
week The ratio of time reported to the total time available is applied
to the total value to arrive at the San Mateo County value. Supple-
mental airlines are requured to report all fights during three separate
months of the year privr to the Len date The three months are to
represent a typical average activity a year The time thus obtained 1s
projected to indicate the allocation of the assessment year following
the lien date Although we have had no particular problem obtaining
time mformation from the airrlines, we believe that some sort of rule
directing the airlmes to report a umform period would be helpful to
the assessors in general.

In terms of the economie impaet of the rule, I think that SB 337
would certainly be more equitable msofar as California home-ported
arrlines are concerned

For any difficulty yon see m the admmistration of the present for-
mula We see no difficulty at all We haven’t had any difficulty in com-
putmg the time We don’t use an awr time factor but instead, use a
computed time to the state line in ease of interstate fhights Of course,
in intrastate flights, we use half-way to the next stop sehedules. So we
don’t see any difficulty mn the admmstration of this formula

(52)
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D. COUNTY ASSESSOR

DOMALD J HUTCHINSON, Alameds County Assessor
Don J. Hutehinson, Assessor for Alameda County, offer my re-

grets at not bemng able to attend this heavmg hecause of previous com-
mitments Mr Thomas Pyle. Supervising Auditor-Appraser, and Mr
George Wales, Marme and Auncraft Appraiser, have been authorized
to econvey my thoughts on thix subject to you

In answer to your letter dated August 15, 1967, here follows com-
ments on your speeific pomts of mguiry

1

The apportionment formulas that have been used 1 your county

in the past, and the formula that was bemg used 1mmediately prior
to 1967

o

=

In the years prior to 1966 we used o smular method but 1stead
of ““bridge time’’ we used a standard awr time factor for all flights
of all amlmes (Ground time plus 10 minutes air tume 1 and out
of Alameda County regardless of mbound starting pomnt or out-
bound destination of these flights )

For 1966, we used the same method the State Board of Equaliza-
twn specified for 1967 For buth of these years, aireraft assessments
were based on the so-called **bridge time 7 (Interstate ground
tme plos m and out amr time to and from the state lime Intra-
state ground time plus one-half air time to and from another
county 1n the state )

Your opmion of the formula preseribed in the Board of Equali-

zation regulation and 1 8D 337 n terms of equity  econone mmpact
on the arlimes, and revenue on the county

3

(a) Equity In our opmion the formula preseribed m SB 337
is probably the most equitable for the State of Califorma and the
airlines By awrlmes we mean mterstate, mtrastate and nondomi-
caled and dounerled ir carrers

(b} Eeonomic 1mpact on the airlines Under SB 337 there 1¢ no
distinetion between the above mentioned types of mr carriers The
change that was propused m 1966 would have given the non-Cali-
fornia based airlimes a distinet tax advantage over the Califormia
hased airhines For example, the three charter awr earriers that are
hased at Oakland Infernational Airport have stated that it would
cost them 15 cents per mile more than their competitors whose
home ports are not m Cahfornia

(e) Revenue effeet yn the county You, no doubt, have heard of
the effort that has been put forth and how hard the enly has worked
to build up the Oakland International Awport If these three air-
lmes should move, 1t would have a very adverse effect on the tax
base 1m both the City of Oakland and Alameda County.

On pages 1 and 2 of attached appendix arve listed the net effect
on future assessment of these three amrhnes with that of the 1967~
63 assessment Page 3 1llustrates what the econome effect would
be to our county

The method that you feel shoulld be used, and the support for your

position 1n terms of eqwity, the economie mpact on arlines, and the
revenue effect on the county.
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Although there are different ways to measure the situs aequired
by an airline mm a particular jurisdiction, we feel the standard of
time, as set down in §B 337 1s hest swited to this type of property.

Use of revenue factors, while appropriate, perhaps in the fran-
chise tax field will yield arbitrary and caprieious results when used
to measure the amount of property employed within a jurisdietion
The major distortion resulting from use of revenue factors 1s the
basic assumption of the faetor that the aireraft are continually
being used for revenue produemg purposes. Such 18 not the ease.
The average daily utilization of aircraft in revenue produeing oper-
ations is approximately eight honrs Therefore, revenue factors can
at best measure only one-third of aireraft aetivity, Identreal eriti-
cism must be made of mileage factors, including those mileage
factors weighted with revenue factors.

Qreater disproportion can result from use of arrivals and de-
partures as a basis of allocation agan because of limited activity
measured by 1t and further because the intermediate port can re-
cleve an apportionment larger than the terminal

The relation of situs property and/or ground payrolls to the
operation of aircraft 1s remote 1f existing at all At a large term-
mal, an airline may employ a large number of employees in op-
erations not directly connected with amrcraft operations or, at an
intermediate port, may employ none and rely on agents to handle
the necessary business The lack of a direct relationship to the air-
craft operation would make these measures extremely poor.

The above-mentioned factors each appear to be subjeet to one
or more of the following eriticisms:

(1) Determinations external to the taxing jurisdictions are re-
quired.

(2) Limited portions of the aireraft operations form the complete
base

(8) No apparent correlation exists between the factor and the
aireraft.

(4) The dissimilar aircraft operations result i distortions as be-
tween jurisdictions.

The remaming factor, time, is the one element which adequately
measures both terminal factors and line-haul factors. Time, there-
fore should be the basis of all allocation wnsed to determine the
amount of property hahtually employed within a jurisdiction.

4, Any difficulty you see in the administration of the present formula,

We find no difficulty in the adminstration of SB 337. The in-
formation needed to develop the apportionment factor, for Alameda
County, is secured through two different means

(1) Each year we request from the airlines their flight sched-
ules and the amount of time their equipment has spent in Alameda
County

(2) The above information is checked against the airport records
of schedules and actual landings

‘We feel SB 337 has long been needed as it gives all the air carriers,
especially the California-based supplemental air carriers, a method of
taxation they can rely upon as being fuir and equitable in relation to
their non-California based competitors.



E. FRANCHISE TAX BOARD
BRUCE W WALKER, Assistant Exacutive Officer

I am Bruce Walker, Assistant Executive Officer of the Franchise
Tax Board In your letter of August 15, 1967, you posed several gues-
twons regarding areraft assessment m Cabfornia The first one 18 the
reason a property factor is used in the mecome allocation formula. Well,
4 theoretical justification for using property at all is that property 1s
generally considered to be productive of income and therefore it is
properly used in the formula. We use two other factors, generally,
payroll and sales A justification for payroll 1s that people are im-
portant in earning imecome; people and property are important in your
selling etfort

Now I think a basic question here 13 whether the property factor
we use, which is the revenue passenger mile, 15 more suitable. I am
hard put to justify this I think our justification is historieal rather
than rational This formula was developed in the 1930's with a rather
hmuted viewpomt on earning prevalent The notion was that airlines
are n the trunsportation busmess and only while you are actually
moving passengers are you earning money I believe this 1s a rather
obsolete viewpoint as to the function of an aireraft; the ground time
15 mportant as well as other factors

The board attempted to change 1ts approach to the property and
other factors mm the formula as to awcraft about 1956 At that time,
we proposed that we use arrivals and departures, landings and take-
offs, but the response to that was the change m the law 1n 1957 where
the Legislature amended Section 25101, 1 beleve, of the Revenue and
Taxanon Code, and provided that we must toke nto acecount and in
effect, allocate out of the state any revenues which were attributable
to activities outside of the state, even though no other state or country
would have jurisdiction to tax such income When this oceurred mn
1957, the matter was actually dropped as far as any further considera-
tion of the formula applied to aweraft was concerned, and 1t has not
been considered m any particular depths sinee

Now, question two 13 whether ov not you feel that the revenue pas-
senger mile coneept would be switable for the allocation of property
values for purposes of assessment I think I have to say no to that,
because 1t 15 too limuted a view of what services an air transportation
company does perform Certanly the time on the ground of an air-
plane 1s very mmportant It has to load Tt has to have a place to land
and smply lookimg at the males 1t travels, 18 not a fair method

Now the third questron 18 whether or not you feel there is a sound
redsun to use the same method for arriving at the property faetor for
purposes of mcome allocation as that used for arriving at the proper
allveation of valne fur property tax purpeses I think probably you
should use the same formula if you can do so without violating the
baste concepts 1f they are dufferent in the different laws you are ad-
mimstrating And m this case, I don't see any essential dufference If
you alloeate 20 percent, say of the value of fhight equipment to Cali-
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formia for property tax purposes, it seems 10 me that it would follow
that 20 pereent should be allocated for franehise or mcome tax pur-
poses So, 1f this 1s a sound approacly, I think the Franehise Tax Board
could well examme 1ts practices m relation to determnunmg the Cali-
formia portion of the property facior, and perhaps the guidelme set
down by 8B 337 might be a smtable approach 1f that should become
the permanent rule for property tax



F. AIR TRANSPORT ASSOCIATION
DAVID N WEST, Taxahon Coordinator

My name is David N West and I am Property Tax Manager for
TUnited Air Lines, Ine T appear today m my capacity as Taxation Co-
ordmator of the Air Transport Association for the member airlines
serving Cabiforma, and I also speak for the three supplemental carriers
and the largest intrastate carrier

Chairman Veneman wrote to My Thigpen and me on August 15
asking that we discuss with you problems associated with the allocation
of fhight equipment values for ad valorem purposes.

This is a big assignment and one that we welcome Let me commence
by saying that the arlines present rather umique problems in alloea-
tion The mayor part of their property, approximately 65 to 75 percent,
is made up of airplancs which are mougratory in nature, Most compames
operate more than one type of airplane, and the planes may be new
with most of the original cost still on the books or they may be old and
fully depreciated. Thus, jet areraft costing over $5,000,000 each may
be found in the same fleet with twin engmme Convairs which are largely
depreciated. There are certamn companies that are local service or
‘‘feeder’’ line 1mn character m that they feed traffic to trunk line car-
riers Other companies combine local serviee operations with long dis-
tance or trunk operations Thus, flights originatmg 1m a state may
terminate i that state, or they may fly nonstop half or all the way
across the United States, or even to a foreign country One company’s
planes may sit for repair or overhaul m one state a considerable
amount of time yet do practically all thewr flying elsewhere All com-
binations that could occur do aetually ocenr 1n practice An equitable
allocation must take into consideration these many characteristics of
arrcraft fleets and operations

Alloeation should reflect the quantity of property in each state, since
the purpose for which allreation 1s bemg made in this instanee, is for
ad valorem purposes Alloeation factors should be those that are readily
available rather than requiring some new or additional statistic. The
desirability of certain statistics must be weighed against the cost of
determuming such desirable statistic to the extent that 1t does not eause
an undue burden on the airline company in furnishing suck information,
So long as a company employs an acevedited avcounting system, the
readily available statistic from such aceounting should snffice. An ex-
ample of this would be where 1t may be desirable to use replacement
cust, however, the only statistic a company may have 18 historieal or
origmal eost In such ease, the formula should be so designed to con-
sider that which 18 available

Allocation factors ‘“‘m themselves’’ should not be alloeations Any
factor which has been derived from another factor is objectionable in
that 1t accumulates error and mav become entirely unrealistic There-
fore, all allocations should be derived directly from basic data

There are many fundamental mobile alloeation factors which have
been considered 1n the past Certam of these factors fall into a group
which basically determine quantity of property. They are:
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Quantity factors
a. Cost, original or reproduction, of all property.
b. Plane hours.
e. Plane miles.
d Route miles.

Certain other factors fall into a group of use elements which deter-
mine the productivity to which a property is put and are appropriate
to measure revenue or income These are

Use factors
. Revenue.
. Net income.
Originating and terminating tons
. Ton miles or passenger miles.
Plane hours.

oo T

There are other allocation factors that ecould be explored, but they
should generally fall into one of the above groupings.

Considering quantity factors further we find cost, or cost less de-
preciation, has a different character in the allocation of air transporta-
tion companies than with other categories of assessed property This is
because the major portion of the property is comprised of airplanes
and 1s transistory, and consequently, the cost of such property in a given
state must itself be an allocation of the total cost For this reason, cost
figures should not be used directly as a mobile allocation factor.

Plane miles is an available statistic but because of the wide variances
in the capaerty of aireraft, 1t appears less useful as an alloeation factor.
Furthermore, plane miles omits the very important element of ground
time

Route miles 15 even less desirable m that 1t measures neither the
quantity nor size of planes nor density of traffic which fly over such
routes

Originating revenue 1s the total sales for transporting passengers
or commodities and is, of course, an available and unambiguous statistic
on a system basis. But on a state or on a city or county basis, it is subject
to varying interpretations, and unless defined precisely, may have dif-
ferent meanings to different persons It may be defined as ticlket sales
within a state, a county or a eity regardless of where the transportation
sold may originate or terminate, and regardless of whether the trip is
completed on the carrier which sold the ticket It may be defined as sales
relative to departures on line which includes sales made anywhere for
passage originating 1n the state. Revenue within the state is quite often
considered as a proration of total revenues on a passenger or ton miles
basis Or the proration may be applied to interstate revenues with intra-
state revenues being assigned directly There are defects or complica-
tions in all of these various interpretations The statisties on a state,
county or city basis may be difficult or impossible to obtain. Interline
revenue presents a problem in some cases The situs of the sale in the
case of freight, mail, and express may be a problem A proration of
revenues on a revenue ton mile hasis tends to parallel the direct use
of a revenue ton mile factor, and sales relative to departures on line
are a partial duplication of originating and terminating tonnage.
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Net income, 1f it were available. would measnre the economic ad-
vantage of one state as compared to another. For air transportation
companies, het mcome by states 15 unavailable without major alloca-
tions of revenue and expense

Origmating and terminating tonnage is the sum of all tons originated
and terminated It is arrived at by converting passengers to tons using
the standard weights for passengers as preseribed by the CAB Tt is es-
sentially a measure of terminal activity and therefore reflects variances
in economic productiveness of different states Revenue ton miles 15 the
produet of tons and miles transported of all revenue traffic Passengers
are converted to tons as in the case of originating and terminating
tonnage and multipled by the distance traveled

Plane hours is considered the most useful factor, and is perhaps the
only factor that produces bhoth the elements of quantity and use which
can be used 1n allocating the mobile property System plane hours (as-
suming no acquisitions or dispositions of aircraft during the year) is
the number of planes times 24 (hours) times 365 (days) Plane hours
n a given state will 1elude hours aloft and all hours on the ground

Use of plane hours requires weighting to refleet the variation in their
relative capacity and value Or as s the case in Calhifornia plane hours
or equivalent aireraft units are developed directly from the published
schedule of the company This procedure has the additional advantage
of easily establishing the relative quantities of different aireraft types
at the same time providing a ready source for audit verification

To determine equavalent aireraft umits, the total plane hours aec-
cumulated by the airplanes present m cach county during a 24-hour
period is determined from the awrhine timetable or schedule This ac-
cumulation includes all ground and air hours The schedule used is
the one in effeet on the lien date The total aceumulated hours 1s divided
by 24 total hours in a day The result is the equivalent number of com-
plete airplanes present m the county

The equivalent aircraft factor is the allocation basis historically used
by the California counties It 13 the basis contained 1n the state board’s
ruling and in SB 337

The airlines are of the opinion that the plane hour factor is best for
allocating mobile value to the ecounties It directly relates the quantity
and use of aircraft present in the eounty and applies equally to all
companies whether intrastate, interstate or foreign in seope.

Your chairman has requested opinion and comment on several facets
of assessment practice as related to airlme companies

First, the airlines oppose application of a ‘‘home-port’’ method of
assessment in California because 1t diseriminates against the domieiled
airlines It assigns value attributed to ““flyover’’ plane hours to the
home-port state Those arhines domieiled in Califorma set forth their
position fully in a memorandum filed with the State Board of Bqualiza-
tion at 1ts hearing on December 13 1966

Second, application of a two or three factor formula may be desirable
or undesirable depending upon the factors seleeted and the weight
assigned It 1s our judgment a formula eomprised of use factors only
may have economic justifieatzon only if used to allocate an ‘‘in-lieu’’
type tax but certainly not in a property tax, It is undesirable and may
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be diseriminatory 1f employed in a revenue structure like that used by
Califormia Your state makes use of all revenue sources and those
sources should be balanced and equtably admmstered Whereas, m a
state not employing all revenue sources, an *‘m-lieu’” tax allocated by
a formula usimg one or more use factors may be proper

It mught be observed at this point that a review of allocation factors
used by assessuie agencies mm the past leads one tu beheve that a factor
which falls mto the group of quantity elements was used at times when
1t was mtended that a faetor falling nto the group of use factors be
congidered, or viee versa

Third, under the present equivalent aireraft unit method, aireraft
owned by the airline eompanies are taxed from the moment they enter
the State of Californma until the moment they leave, except m the case
of the forelgn eompanies which have been ruled exempt by the Cali-
forma courts

Finally, we are aware of a number of different allocation formulae
employed by the different states Many of them are very similar to that
used by the Califorma assessors On the other hand, some are quite
different It would seem to ws that 1f consideration 1s to be given to a
multifactor formnla 1t should be pomted out that the use of additional
factors comphicates appheation of the formula in diveet proportion to
the number of factors used It should alse be pomted out that to our
knowledge the most recent anthoritative study of a multifactor formula
was conducted and reported by {he Commuttee on Allocation of the
Western States Association of Tax Adnumistrators mm 1960

We would urge that any study of factors employed by other states
be made with great care to be sure that the property tax 1s established
in 1its proper place as a revenue source m the particular state bemng
studied Otherwise a change m formula may create a bias detrimental
to the taxpayer, the state or both If each state adopts factors designed
to maximize 1ts share, there 15 real danger that more than 100 percent
of the mobile property will he assessed

The airlines have been asked to submut data which will enable this
comnittee to study the mpact of the varwous allocation factors That
data 15 now bemng compiled and will be furmished as soon as possible,
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Decision of the California Supreme Court
State Board of Equalization v. Watson

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA
IN BANK

STATE BOARD OF EQUALIZATION,
Petrtroner,

v. L A. 29539

PHILIP E WATSON, as Assessor, ete,
Respondent,

This 18 an origmal petition for writ of mandate filed by the State
Board of Equalization (hereinafter called the board) to compel re-
spondent assessor to ecomply with his statutory duty of making avail-
able for the board’s mspection certain records i his eustody pertaming
to the assessment of three airlmes operating in Los Angeles County.
(Gov Code § 15612 ) We have concluded that respondent’s objections
to dischargmg his duty are without merit, and hence that a peremptory
writ should ssue

For more than a year both the board and the Legislature have been
seeling a solufwn to the diffienlt problem of developing a umform
formula for allocating and assessing the value of certificated aireraft
operating m mtrastate or mterstate commerce, 1 general, such air-
craft ave subject to property taxation on an apportioned basis by the
counties in which they are physically present. The matter was first
regulated by the board under 1its rule-making power (Cal Admin Code,
tit 18, § 202), that regulation, however, was temporary, covering only
the 1967 assessment year Thereafter the Legislature enacted section
987 of the Revenue and Taxatiom Code (Stats 1967, ¢h 319) to govern
this same matter for the 1968 assessment year, but the statute also was
temporary, and will expire by 1ts own terms on July 1, 1968 The
Assembly Committee on Revenue and Taxation (heremafter called the
commuttee) 18 eurrently undertaking a study of the entire problem with
a view to drafting new legislation prior to the July 1 expiration date

In the course of this study the enmnuttee discovered an apparent
diserepancy 1 loeal assessment practices, 1 ¢, that Pan American, Delta,
and Trans World Airlines showed a lower assessment of flight equip-
ment 1n Los Angeles County than in San Mateo County (location of
the San Franeiseo International Aiwrport), yet operated a greater pum-
ber of flights in and out of the former than the latter As the State
Board of Equalization was then condueting an audit of assessments in
Los Angeles County, the committee ehairman requested the board spe-
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cifically to audit the personal property assessments of the three named
airlines

In due course the bhoard provided respondent assessor with a de-
tailed list of the records 1t wished to examimne, explaining 1its concern
over the apparent disecrepanecy and adding that ‘“to further aid
evaluating the various possible allocation formulae which may be rec-
ommended for uniform application by counties of this state, 1t is our
purpose to examie 1 depth the orignal records which show the valu-
ation, allocation and assessment of flight equipment and related per-
sonal property of the subject air carriers in San Mateo and Los Angeles
Counties.”” 2

The petition alleges that respondent has refnsed to make these rec-
ords, or any part of them, available to the board, and that respondent
will continue to so refuse unless and until required to eomply by court
order.

The case is a proper one for the exercise of our original jurisdiction
(Cal Rules of Court, rule 56(a) ) To begin with, time is of the es-
sence If the Legislature is to enact a statute to replace Revenue and
Taxation Code section 987 before 1t expires, it must do so during the
current session; and if the board’s investigation 1s to be of any value
whatever to the legislative committee, the requested records must be
made available as soon as possible, without the delays attendant upon
first submitting the case to the lower courts Any new legislation,
moreover, will govern not only Los Angeles County but all counties of
the state in which certificated air carriers operate; in such counties
the valuation of airline flight equupment runs into the millions of dol-
lars, and hence affects the assessment rolls, the tax rates, and the ulti-
mate burden on the taxpaying public. Finally, it is apparent that the
question of the board's right of access to county assessors’ records
transcends the partieular dispute before us, and generally bears on the
board’s discharge of 1its statewide supervisory duties i the field of
property taxation It follows, as in County of Sacramento v Hickman
(1967) 66 A C. 875, 879, that “‘the 1ssues presented are of great public
importance and must be resolved promptly ”’

A prima facie case is stated for issnance of the writ of mandate.
Government Code section 15606 and following declare the powers and
duties of the board and its authority over county assessors. Thus the
board 1s empowered to ‘‘Prescribe rules and regulations to govern . . .
assessors when assessmng’” (§ 15606, subd (¢)) and to ‘‘imstruet, advise,
and direct assessors as to their duties under the laws’? (§ 15608), Con-
trolling here is section 15612, which provides that ‘‘The board may
1'We are told that the comnuttee has a long-standing practice of asking for technical

assistance from the board in gecuring and evaluating information for use in its
legislative studies and proposals
3 Ag set forth in the petition, the board requested respondent “to make all of the

Los Angeles County records fin the 1967-68 assessmeni ycar pertaining to the
valuation, allocation and assessment of mobile flight equipment operated by Delta
Air Luines, Inc, Pan American Aitways and Trans World Airlines available to the
bourd for examination, and particularly

(1) The property slatements, with all attachments and schedules, as reported
by the taxpayers, any histings of aireraft showing cost, as well as 1items and
costs of other property used 1n connection with the air lines’ fight activity, melud-
ng but not lmited to machinety, equipment, rotable and other parts, and fuel,

“(2) ANl worlung papers of respondent’s office showing ecomputations with
respect to valuing, allocating and assessing the flight enuipment, and

“(3) Any other records and documents of l“espondent's office pertaining to the

i

valuation, allocation and of the 1bed personal property of
the designated taxpayers” o property
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inspect, cither as a board, indrvidually, or by its duly appointed rep-
resentative, the work of any local officers whose duties relate to the
assessment of property for taxation and the collection of taxes. It may
requare such officers to produce any records w thewr custody, meluding,
hut not mited to, records relating to the assessment of specific proper-
ties and give testimony with reference to such matters of assessment
and tax collecting as it deems useful to it 1n 1ts investigations.”” (Italics
added.)
Respondent is such a ‘“local officer’” whose duties relate to assessment
of property Section 15612 empowers the board to ‘‘require’’ him to
produce ‘‘any’’ records m s custody, expressly including records
“‘relating to the assessment of specific properties’’ such as that owned
by the three named airlines The statute, furthermore, gives respondent
no discretion to withhold such records from mspection by the board In
such circumstances, mandate 1s the proper remedy to compel respondent
to comply with the ministerial duty imposed ou him by law. Code Civ.
Proc, § 1085; County of Sacramento v Hickman (1967) supra, 66
A C 875, and cases cited )
In opposition to the petition, respondent first contends that the rec-
ords 1 question ave confidential and are closed to the publie, eiting
Revenue and Taxation Code sections 451 and 408 8 There is no doubt
that members of the general public have no right of access to such
records, but section 408, which so provides, containg an explicit ex-
ception goverming the present case Subdivision (e) of that section,
added by the 1966 property tax reform legislation (Stats 1966, Farst
Ex Sess, ch 147), commands that ‘ The assessor shall diselose informa-
tion, furnish abstracts or permit access to ail records m s office’’ to
certain named governmental agencies, including the State Board of
Equahzation (Ttalies added )* By such amendments the Legislature
manifested a clear mtent to deny to local assessors their former power
of withholding records from governmental agenrcies having an interest
in inspecting them That right of inspection 15 an essential part of the
tax reform program, and must be scrupulously respected
Respondent’s remaiming pomts arve equally deveid of merit. He con-
tends that the committee chairman’s request to the board was ‘“of no
legal effect’’ because it was not the result of formal action by a majority
of eommittee members But there is no sufficient showing to overcome
the presumption that the chairman acted in eomplianee with his com-
mittee’s rules or direction; moreover, the board 18 entitled to demand
this information for its own use regardless of any additional need
therefor by a legislative committee ® Respondent’s somewhat obseurc
MﬁJ. provides that “All information 1equued by the assessor or furmished in
the property statement shall he held secret by the assessar The statement 13 not
a ?ubllc document and 13 not open to 1ngpection, except as provided in Section 408
{discussed ufre 1n text] ”

¢The present foim of Government Code Section 15612, quoted above, 19 likewlse =
product of the 1168 legislation Prior to that reform the section provided that the
‘board could only require asses=ors to produce “any public records in their custody”,
the 1966 Legslature deleted the “public” qualification and added the broad
language, “including, but not limited to, tecords relating to the assessment of
speciflc properties " (See generally, Carr, Need for Digclosure m Piroperty
Tar Procecdings (1965) 40 State Bar J 79} )

©In this regard the petition alleges—ann respondent does not challenge the allegation
—that the records jn 1ssue “are further relevant to. and will be used together
with ather mmformation which the hoard has accummnlated in determiming what If
any further rules, regulations or mstructions should be 1ssued [by the hoard] for

arreraft allocation and assessment pw suant to sections 15606 and 16608 of the
Government Code "



64 COMMITTEE ON REVENUE AND TAXATION

complaint as to the timing of the board’s original request is irrelevant,
in view of lus present and contmumg refusal to comply. Also wrelevant
is his charge that the board ‘‘refused to disclose’’ the purpose for
which the records were sought, respondent must now be well aware of
that purpose, and m any event no such condifion on the board’s power
is 1mposed by section 15612 Fmally, respondent argues that the board
seeks ‘‘more data than 1s needed’’ m that the ' rotable and other parts’’
mentioned in the reguest are assertedly not ‘‘mobile fhght equpment *’
But seetion 15612 authorizes no such cencorship of the board’s request
either by the local assessor or by the courts, as noted above, it empowers
the board to require assessors ‘‘to produee any records i their ecus-
tody,’’ not merely those which a local assessor deems the board ‘‘needs’”
for some limited purpose Respondent’s duty under this statute 1s
clear, and 1t 1§ time that he performed it

Let a peremptory writ of mandate 1ssue as prayed This order is
final forthwith

Mosk, J.

We coneur :
TrAYNOR, C. J.
McComs, J.
PETERS, J.
TOBRINER, J.
Buske, J
SULLIVAN, J.
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Report of the State Board of Equalization Relating fo
Assessment Practices of Los Angeles and San Mateo
Counties With Regard to Commercial Aircraft

STATE OF CALIFORNIA
STATE BOARD OF EQUALIZATION

April 25, 1968
HoNorABLE JoHN G VENEMAN, Chav man
Assembly Revenue and Taxation Committee
Room 4016, State Capitol
Sacramento, Califorma

Dear Assemblyman Veneman

In furtheranece of the Assembly Revenue and Taxation Committee’s
efforts to develop a umiform formula for allocating and assessing the
value of certificated awreraft operating i mterstate and foreign eom-
meree, you have requested this Board to audit the aseessments of air-
craft and related eqrupment operated by Delta Airlimes, Pan American
Airhines, and Trans World Airlines The purpose of the audit was to
resolve a question eoncerning the assessment of flight equipment of
these aclines at a lower value m Los Angeles County than in San Mateo
County when they operated a greater number of flichts in and out of
the former county than the latter As you know, cur response has been
delayed by the neeessity to establish by Litigation the Board’s authority
to examme the assessment records m the office of the Lios Angeles
County Assessor.

To obtam the answer to your question, we examined the 1967 assess-
ment files for the airlines m the two counties, and we also conducted
audits of the books und records of two of the mirlnes Our findings are
based solely on an examination of records and have not been discussed
with either taxpaser or vounty assessor personnel It should be empha-
sized that the purpose of this report 15 to 1llustrate the administration
of the assessment of commereial aireraft in the two counties, not to
replace the county assessor m making the assessments of the property
mn question By our own rules, an assessor cannot eonclude an audit
without giving the taxpayer an opportumty to examime and comment
upen the audit report Therefore, this report will be confined to com-
ments on the methods employed n the reporting and processing of air-
craft data for assessment purposes as related to the guestion presented
to us After we have had an opportumty to verify certam factual infor-
mation, a later report will be furmshed to you dealing with specific
details of other complexrties encountered m our study
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Before proceedmg further, it may be well to comment briefly on the
necessity for making audits When we examined the assessment files,
we were confronted with a mixture of information which made it impos-
sible to compare one county s assessment of the flight equipment of an
airhme company with another county’s assessment of the flight equip-
ment of the same airlime Methods used for reporting and processing
costs and time were different for each county and for each airline No
one of the three airlmes reported m the same way to both eounties, and
no two of the companies reported mn the same way to either one of the
counties In order to make valid comparisons. it was necessary to obtain
from the companies comparable costs and time bases

Because of the distant location of 1ts home office, we did not audit
the records of Delta Arlimes A written reguest was sent to the company
on March 20, 19G8, asking for necessary data so that comparisons might
be made between the assessments of their flight equipment by the two
counties A response was received on April 24, but too late for mclusion
in this report Therefore, we are not able to comment on the assessments
of this awrline except to say that the value allocated to Los Angeles
County would have been #173,845 greater had Los Angeles County
made the same revision of the companv-reported depreciation schedule
for awrcraft that San Mateo County made Amny further conclusions re-
garding this company which may be derived from the additional mfor-
mation received this week will be made a part of our Jater report

Aircroft Value Estimate

Both San Mateo and Los C'ountiex computed the average value of an
aireraft for the entire fleet reported by the airline company and therr
assessments were based on these computations As explammed herem,
this method does not provide suffictent aceuracy in the alloeation of
values of planes having costs of the magnitude and variety of those
here involved

Of the 13 aweraft types found m the Trans World Airlines fleet,
6 types were used i San Matev County and 6 types (some the same and
some different from San Mateo) were used mn Los Angeles County. Be-
cause of the differing mix of aireraft ty pes, the values actually allocated
to each countv were greater or less (depending on the distribution of
flight and ground time to the more valuable or to the less valuable air-
craft types) than they would have been had an allocation by each air-
craft type been computed

To illustrate this pont by a highly simphfied example, suppose that
an airline’s fleet consists of 10 Boemg 727’s, with an average value of
$4,000.000 each, and 8 Boeing 707’s with an average value of $5,500,000
each If 5 percent of the 727’ total time and 8 percent of the 707’s
total time are allocated to a county, the two methods of valuation pro-
duce the following results
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KRegiegating
plane types  Unsegregated
Average plane value

7278 $4,000,000

T0Ps _ sao0.000  $4808.867
Equuvalent full-time aireraft

208 ___ 1]

T07's . 21 e
Allocated value

E - J— 2,000,000

T Lazo000 480,000

Total _ $3,320,000
Flight Time

Los Angeles County and San Mateo County used different methods
for computing fhight time San Mateo estimated the air time withm the
state for each individual ineoming and outgoing flight An average was
not used We believe that this 1s the most aceurate method and we,
therefore, used 1t for purposes of this study

Los Angeles County computed flight time by allowing 15 minutfes
in for each arrival and 15 minutes out for each departure Our calcu-
lations indieate that substantially more than 15 minutes of flight time 18
actually ineurred for most flights except those to the west If an air-
lime’s flights are predominately westerly, this method will overstate
the actual average flight time to the state’s boundarv; if the Line’s
flights are predominately north or east, the method will uuderstate the
actual average flight time to the state’s boundary or half way to the
next California port of eall

For example, 1o the case of Trans World Airlines, we used a one-week
representative time period (March 5-11, 1967, mnelusive) and we proc-
essed time and eosts not for the fleet as a whole, as was done by the
counties, but by subdividing the fleet into amreraft-type groupmmgs We
also nsed estimated flight time caleulated 1 the manner preseribed by
Section 987 of the Revenue and Taxation Code {Chapter 319, Statutes
of 1967) On the basis of the records available to us, we then found
that the value alloeated to Los Angeles County should have been greater
than that allocated to San Mateo County The use of the previously de-
seribed methods by the counties concerned appears to have resulted m
an overstatement of $1,031.644 of the wvalue allocated to San Mateo
County and an understatement of $5,031.351 of the value allocated to
Los Angeles County.

A comparison of the pertinent factors for Trans World Airhnes 1s
shown in the exiubit attached Additional supporting detail 1s available
and will be furnished if desired

Turn-Around and Maintenance Time

Our analysis of the data related to the Pun Ameriean operations in-
dicates that the value of awreraft allocable to San Mateo County is
greater than the value of air eraft allorable to Lios Angeles County. The
reasons for this conclusion are:

1 San Mateo County 1s a turn-around pomnt for many of Pan Amer-
1can’s flights Here the aiwreraft are serviced and thus spend more
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time on the ground than in Los Angeles County where hittle serv-
1emg or elean-up work 18 performed

2 Pan American maintains a repair shop in San Mateo County, and
its arrcraft are given various types of servicing taking 1040 hours
per aireraft Thus large amounts of ground time are accumulated.
No such faeility exists in Los Angeles County at the present time.

Pan American Arrlines

In addition to Pan American Airlines’ extensive repair work in San
Mateo County, involving substantial periods of ground time, 1t also
conducts there a pilot training program, maintains a military passenger
and cargo service and a civihan charter serviece These operations are
in addition to normal ineoming and outgoing scheduled flights

Our subsequent audit report on the three airlines will include more
detarls on the complex operations of this airline in San Mateo County,
with our comments on the resulting allocation and assessment problems.

Summary

‘We assume that legislation preseribing a uniform allocation formula
for certificated aircraft will be adopted at the current session of the
Legislature. To the extent that our study indicates the need for corree-
tive action not covered by such legislation, we will be prepared to im-
plement the statutory provisions In that event we shall review with you
any plans for such action

Our subsequent audit report should be completed and submitted to
you within the next several weeks

Sincerely, PP
. FREEMAN
Executive Secretary

frinted s CALIFORNIA OFFICE OF RTATE PRINTING

2774—100 4-68 750
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your instructions, herewith respectfully submits a report on Drug Use,
Drug Rehabihitation Centers, The Chronie Drunkenness Offender, Mis-
conduet on Commercial Property, The Use of Deadly Force to Effect
an Arrest, Police Techniques m Mass Demonstrations Implied Con-
gent, Judicial Authorization for Electronie Eavesdropping, Reimburse-
ment for the Legal Services Provided by the Public Defendor, studies
conducted by the Committee 1n accordance with House Resolution No
515 of the 1967 Regular Session
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PREFACE

The Assembly Commitiee on Crinunal Procedure conducted o num-
ber of studies durmg 1967 Included among the subjects studied were
drug abuse, drug rehabilitation, aleoholic rehabilitation, misuse of pri-
vate commercial property by mmors, the use of deadly foree in affect-
ing an arrest, police techmiques and procedures in handhng mass
demonstrations, the ‘‘Implied Consent’’ law, judicial authorization for
the use of eavesdropping apparatus by law enforcement agenecies, and
the reimbursement by indigent defendants for the services provided by
the public defender The results of these studies are reported in the
following pages

The limited time available precluded the Commiitee from earrymg
out an intensive mnvestigation of these subject matters Many of them
are quite complex and warrant a far greater effort than was possible
to give them Nevertheless, the Committee feels a certain satisfaction
in its work and looks hopefully to the passage of the legislation which
it has recommended

The members of the Committee wish to express gratitude to those
who participated m the hearings and who provided valuable assistance
in the gathering of material for our studies Special appreciation 1s
also given to the Committee staff for the diligent work and effort that
went into the hearings and the preparation of these reports,

(8)



SECTION 1
DRUG USE




INTRODUCTION

On November 2 and 3, 1967, the Committee met in San Francisco
to study the nature and extent of drug use in our society. Its investi-
gation focused on two points first, the increased use of marijuana and
restricted dangerous drugs (such as LSD and methedrine) and, see-
ond, the effectiveness of our existing laws in eontrolling that use.

In recent years a dramatic change has occurred m the patterns of
drug use in this country. It 1s a change primarily affecting the young
and has left much of the older generation somewhat bewildered, frus-
trated and angry. They have watched with econeern while young people
from all classes of society, including many who have previously
avoided contact with drugs, have begun accepting them with enthusi-
asm and often a cultish fervor, SBuch use has become widespread and
from the tenements to the suburbs, mueh of our youth 18 turning its
back on the attitudes of five, ten, and twenty years ago. They have
begun creatmmg their own standards; and, often, these standards are
ones of easy tolerance, if not committed use

‘While this change has roots in several well established and long
existing centers of drug use (for years trangmlizers and stimulents
have been habitually, if discreetly, used throughout society, and mari-
juana has long enjoyed a permanent place in the cultural milieu of
certain distinet groups) 1t was actually the introduction of the psyche-
delic or hallueinogeme drugs which triggered this sudden widening ac-
ceptance of drugs among the youth., The cults which quckly grew up
around the use of hallucinogemc drugs influenced many other ndi-
viduals and the hallueinogens soon became identified with a general
psychedelic movement which has had a significant impact on the young
This growing emphasis on the use of hallucinogens released the social
barrers inveigling against the use of marijuana and other non-nar-
cotic drugs and the total effect has been to make drug use not only ac-
ceptable, but desirable among a large and growing segment of the pop-
ulation.

One immediate and disconcerting result of this has been the increas-
ing number of mdividuals who are not eriminally oriented and who
would not normally appear 1 a eriminal court who are, in fact, be-
commng convieted felons Many people, most of them young, are sunply
refusing to recognize and abide by the Legislature’s decision that mari-
Juana and other substances are socially repugnant and deserving of
stern penal sanctions Wlile this refusal to abide by existing law can-
not be justified or accepted, it is equally difficult to accept without
question the serious consequences a criminal convichion will have on the
hives of these individuals

For this reason the Committec devoted a great deal of time to a
careful study of the existing structure of laws regulating the illegal
use of drugs. It then arrived at the following conclusions,
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MARIJUANA

After many hours of testimony and careful consideration, the Com-
mittee concluded that the existing laws regulating the possession of
marijuana need reform

In 1960, the law provided that a person convieted of possessing
marijuana could, 1n the diseretion of the court, be sentenced erther to
the county jail or to state prison If he were sentenced to the county
jail the offense became a misdemeanor, and if he were sentenced to
state prison 1t became a felony In that year there was an unprece-
dented number of 3,000 arrests for possession of marijuana

As a result, the following year, 1961 saw a stiffeming of the law
The misdemeanor alternative was abolhished and the state privon sen-
tence was increased Nevertheless, by 1966, there were 14,000 arrests
for possession of marijuana

Obviously, the 1961 legslation has not been completely successful
in controlling the use of marijuana It has, however, successfully re-
stricted the courts’ ability to exercise diseretion n handling marijuana
offenders, a diseretion 1t still retaing when dealmg with other offenses
of a smmilar magnitude California has long reecognized that offenses
bearing the same label (ie. burglary, forgery. assault with a deadly
weapon) often differ in the degree of culpability mvolved Therefore,
in cases not involving premeditated violence, 1t has usually granted
the courts the right to treat a particular offense as either a misde-
meanor or 4 felony In removing this diseretion from marijuana cases,
the Legislature had hoped to deter people from using the substance.
And no doubt 1n many cases 1t had that effeet. But 1t also had the effect
of saying to the courts that regardless how innocuous the case, regard-
less how deserving the defendant, if he possesses even one marijuana
cigarette, he must be stamped a felon

While the Committee heard sufficient evidence to indicate a eon-
tinued need for criminal controls, 1t heard httle to indieate the need
for such inflexible controls Many law enforcement officers, district
attorneys and judges join the Committee in this behef and have ar-
gued long and well that the alternative misdemeanor sentence should
be restored

Therefore, the Committee recommends that Section 11530 of the
Health and Safety Code be amended to provide that upon a first con-
viction for possession of marijuana the defendant shall be sentenced
to the county jail for up to one year, or to the state prison for not
more than 10 years,

Mr. Karabian and Mr, Wakefield dissent

RESTRICTED DANGEROUS DRUGS

At the same time that the Commiitee concerned itself with the
problem of marijuana. 1t looked into the spreading use of what are
known as the ‘‘restrieted dangerous drugs’ These mclude such sub-
stances as LSD, DMT, and methedrine Almost without exception, the
testimony dealing with these drugs called attention to their destructive
propensities.
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Methedrine, for example, was repeatedly characterized as being more
dangerous than any drug except perlaps, heromn Some even charac-
terized 1t as being more dangerous than herom, m that 1t is at least
as addictive, and has a greater debilitating effect on the mind and
body.

‘While the use of LSD and the other hallucinogens did not seem to
disturb the witnesses as mueh as did methedrine, it caused far more
concern than did the use of marijuana There is apparently a growing
body of evidence mdicating that the hallueinogens may have a de-
structive effect on the genetic and mental structure of ifs users, and
indiseriminate use, especially by 1mmature subjects, may result n
long-term mental determoration, possibly to the pomnt of psychosis.

‘While the Committee recognizes that mmdividuals using these sub-
stances are voluntarily submitting themselves to their destructive tend-
encies, it also feels that society has a legitimate interest in curtailing
the spread of such abuse among the general population. It also feels
that 1t has a legitimate interest i preventing individuals presently
using such drugs from continuing that activity.

Beecause of the inordinate hazard presented to society by the use
of ‘‘restricted dangerous drugs’’ the Commitiee believes that stronger
controls are warranted Certainly substances more dangerous than
marijuana should be controlled by penalties at least as strong. While
it recognizes that stiffer penalties are never successful as an absolute
deterrent, it nevertheless feels that they are needed to further restrict
and discourage the spread of these types of drugs

Therefore, the Commuittee feels that the penalties for possession of
marijuana and possession of restricted dangerous drugs should he
made uniform and recommends that the penalty for a violation of
Section 11910 of the Health and Safety Code be amended to conform
to that already recommended by the Committee for a violation of
possession of marijuana

Mr. Karabian and Mr. Sieroty dissent

REGISTRATION REQUIREMENTS

Section 11850 of the Health and Safety Code requires that any per-
son who has been convicted of violating any of a number of listed
nareotic provisions must thereafter register with the local police when-
ever he moves mto a new city or county At the present time all of
the listed violations activating the registration requirement are felonies.

Following the reasoning bebind the Committee’s recommendation
that possession of marijuana and restricted dangerous drugs be made
a misdemeanor-felony, 1t would seem appropriate to amend this sec-
tion to provide that whenever a person is convicted of possession of
marijuana or restricted dangerons drugs and the court makes the of-
fense a misdemeanor by sentence, the person shall not be subject to
the provisions of Seetion 11850.

Therefore, the Committee recommends that Section 11850 be
amended to provide that it shall be applicable only fo felony convie-
tions.

Mr. Murphy dissents.

Mr, Ketehum and Mr. Miller dissent as to the Report on Drug Use.
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DRUG REHABILITATION CENTERS




INTRODUCTION

On November 29 and 30, 1967 the Committee met in Sacramento to
investigate the feambility of establishing a statewide program for the
care and rehabilitation of the non-narcotic drug abuser Earlier hear-
ings 1 San Franeciseo, cn November 2 and 3 had indicated a serious
need for such a program Testimony at that tune bad established the
existence of a growmg population of young drug users who are in-
creasingly experiencing adverse effects from a group of drugs legally
characterized as ‘‘restricted dangerous drugs’ Included among these
drugs are such substances as LSD, DMT and methedrme

Wath the exception of a few small experimental programs, the State
of California lacks any faecilities specifically designed to cope with
these individuals or capable of dealing with their problems The only
existing state facihity, the California Rehabilitation Center at Corona,
18 hmited by law to carmg for individuals addicted to the use of
narcotics This means, for all practical purposes, that it is limited to
treating heremn addiets

Given the lack of existing programs and what appeared to be an
obvious and increasmmg need, the Commitiee approached the matter
with a great deal of concern.

THE NEED FOR A TREATMENT AND REHABWLITATION
PROGRAM

With the mnereawing mmeidence of new kinds of drag abuse there is
an mereasmg need for new types of treatment programs Until re-
cently drug abuse has been characterized by a certain umformmty in
the kinds of mdividuals wnvolved This has allowed society to make
easy generalizations about the problem

The narcotic addiet and the muddle elass pill dropper were accepted
as constituting dufferent problems subject to separate and distinet
methods of treatment For the former (usually a heromn addict), treat-
ment concepts have usually centered around the existence of a rigdly
structured rehabilitation faeility and long-term, intensive parole super-
vision Treatment of the nareotie addiet 1s, m faet, quasi-penal in
nature The addiet 15 typically viewed as being a crimmally oriented
indrvidual, and soeiety 15 as much concerned with protecting from
agamnst him as 1t 15 with caring hun, The pill dropper, on the other
hand, has been typically viewed as a middle class social problem.
Society has readily aceepted him as bemg nothing more than an aleo-
holic who has taken to tranquilizers and stimulants rather than whiskey
and wine Like the alcohohe, he has been viewed with a certain degree
of compassion and a willingness to aecept his problem as being medieal
rather than erimmal in nature While largely left to his own and
private resources, the state has nevertheless made available fo him the
game type of general treatment programs it has provided for the
alcoholic These range from instituiional facilities within the Depart-
ment of Mental Hygiene to local community health programs, But by
and large such programs have been incidental to broader programs
designed to treat more generalized mental health problems.

(12)
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The new kinds of drug abuse, however, do not fit easily mto either
of the above patterns Neither the hippie gone psvehotie from too
much acid, nor the “‘erystal fiend’’ addicted to the use of methedrine,
fit the stereotypes of either the criminally orrented heromn addiet or
the unstable nuddle elass pill dropper Nor are programs designed to
treat such stereotypes capable of dealing with the problems presented
by the new drug cultures

First, the quasi-penal treatment program provided for the heroin
addict 135 unswted for youngsters who are not crimunally oriented
‘While the growing number of young people using ‘‘restricted danger-
ous drugs’’ are commtting crimes msofar as their use of drugs is
concerned, they have not manifested as a group, a general tendency
towards eriminal lives What erines they do commut are usually com-
mitted against themselves They have. however, manifested a severe
alienation from soeiety and a refusal to accept 1ts middle class stand-
ards. But this refusal to accept social precepts is quife distinet and
quite different from a conseious preying upon society. For this reason,
among others, every witness at the hearing, urged the Committee to
avoid extending the existing program for rehabilitating narcotic ad-
dicts to ‘‘restricted dangerous drug’ users Furthermore, these same
witnesses even advised the Committee agamst imitiatmg a separate
but similar program for ‘‘restricted dangerous drug’® users While
most of the witnesses approved of the work bemg done at the narcotic
rehabilitation center at Corona, they felt that a eomparable program
for youngsters using LSD and methedrime was both madvisable and
unnecessary. It was their feeling that whatever programs are devised
should he loeally orented and under the auspices of a public or mental
health agency rather than a correetional ageney

Second, the existing public or mental health faeilities are meapable
of adequately dealing with the growing numbers of alienated young-
sters using ‘‘restrieted dangerous drugs’’. There are a number of
reasons for this Probably the most significant, and at the same time
the least acceptable reason. is that these voungsters do not fit the
normal pattern of the unstable or mentally ill indrvidual Because they
often adopt a psuedo-philosophieal approach to their use of drugs, they
present a stiffer resistence to normal treatment methods This leads
them not only to avoid treatment, but makes 1t more diffieult for the
doctors to reach them when they do seek it One immediate and un-
fortunate result of this is that both the medical profession and the
dangerous drug users tend to avoid one another (Significantly, this
problem 18 also typieal of the alecholic Agam, both the doetors and
the patients tend to shun one another }

Another reason for the inadequacy of existing facilities is a simple
problem of numbers There are far more youngsters needing help than
there are available personnel capable of working with them If these
youngsters followed normal patterns and sought help in normal ways,
the existing programs could probably absorb them without a great
deal of trouble But they are not exhibiting normal patterns and are
not seeking help m normal ways And compounding this problem is
the faet that within the new drug cultures there are a variety of dis-
tinet drug patterns, each exhibiting different problems and demandmg
different treatment techniques The youngster suffering a psychotic
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reaction from too much LSD and the young methedrine addiet are
not eomparable mdividuals. Evidence presented to the Committee in-
dicated that they are often different psychological types, have different
philosophieal approaches to their use of drugs, cwreulate in totally
distinet peer groups, and that often the drugs themseves create
different physical and psychologieal patterns of dependency.

To adequately meet these problems, public and mental health au-
thorittes would have to divert resources from normal programs and
engage 1 highly experimental and eostly programs of a new kind Un-
fortunately, they have neither the budgets nor the personnel to do
this, except on a very limited seale.

For these reasons, among others, the Committee was urged to con-
sider the feasibiity of establishimg a new and separate program for
the care and rehabilitation of the “‘restricted dangerous drug’’ user

THE NEED FOR PILOT PROJECTS

‘While the Committee was satisfied that there 1s a suffieient need for
a new treatment and rehabilitation program, it was seriously disturbed
by the apparent lack of substantive knowledge indicating how the
State could most effectively develop and administer such a program.

The few small programs that already exist (some private and some
public) are experimental in nature and are both too new and too
limited in scope to offer any authoritative guide as to the most ef-
fective methods of treatment

Since research and experience is limited, most of the testimony
received by the Commnuttee was speculative in nature and mueh of
it conflicting Some witnesses indicated a need for extensive community
oriented programs depending heavily on out-patient counseling, job
orientation and immediate emergency ecare, while others stressed the
need for removal to an isolated medical setting, free of the tensions
and strains of the individual’s normal environment A few witnesses
emphasized the need for a program stripped of any identification with
the existing establishment They pomted to the basic alienation between
members of the drug cultures and society and argued that the most
effective treatment would come not from representatives of that society,
but from individuals who understand and to a certain extent identify
with the philosophies of the various drug cultures Other witnesses
urged programs dommated by and fitting within existing institutional
structures And some wiinesses urged the need for a completely volun-
tary program, while others urged the need for at least himited in-
voluntary treatment,

All of the witnesses agreed that we are not dealing with one homog-
enous drug culture encompassing individuals amenable to a single
uniform program It was stressed again and again that we are dealing
with a variety of cultures, involving a variety of drugs, and that there
is a need for flexible program approaches capable of reaching distinetly
differing elements of the drug using population.

But there was little agreement as to who should administer the
programs, how they should function, who should finanee them, where
they should be located, or what degree of success could be expected
from any given approach.
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For this reason the Committee finds 1t impossible to recommend any
overall program at this fime It is the Commattee’s feeling that while
sufficient need has been demonstrated, the adequate knowledge and
experience necessary to the formation of an effective statewide program
is lacking. Therefore, the Committee feels that it must, at this time,
limit its recommendation to two experimental pilot projects; one to
explore the effeetiveness of institutional oriented programs; and the
other to explore the effectiveness of community oriented programs

The Committee finds it necessary to recommend two pilot projects
for two reasons. First, 1t was unable to determine, from the evidence
presented to it, whether an institutional or community type program
would be most effective Second, it tends to believe that a successful
program will necessarily mvolve both approaches as part of an overall
interlocking program of treatment.

For this reason, while the Committee believes that the two projects
should funetion under separate authority in order to foster a certain
independence in approach and experimentation, it also believes that the
two projects should attempt to complement one another, lending ideas
and personnel, and, to the extent that i1t is appropriate, referring
patients from one to the other program Obviously, this will necessitate
the two programs being located in the same general area and serving
the same general population For reasons that will be further explained
below, the Committee feels that the institutional pilot project should
be located at the Mendoeino State Hospital at Talmage, California and
that the community pilot project should be located somewhere in the
San Franciseo Bay Area.

INSTITUTIONAL PROJECT

The Committee feels that in establishing an institutional pilot projeet
in one of 1ts existing facilities, the State need go no further than the
existing experimental program at the Mendocino State Hospital.

The Committee was very much impressed with the work being
done at that institution under the direction of Dr B W Xlatte, the
Superintendent and Medical Director, and Wayne M Wilson, the
Darector of the Aleoholism and Drug Abuse Services They have mam-
tained an experimental program at that institution since August of
1966, and while they have been working with a small and select
group of patients, their success has been very encouragmng The Com-
mittee realizes that because of the self-imposed limitations on their
program, the success that they have attained cannot be too broadly
interpreted Both Dr Klatte and Mr. Wilson were quick to pomt out
to the Committee that their techmiques could not be expected to be
successful with all drug abusers, and probably would have only a
limited success with most. They have admittedly been working with
& select and highly motivated group, not necessarily typical of all drug
abusers.

However, the Committee feels that they and their personnel have
acquired the knowledge and experience necessary to eonduct & sue-
cessful pilot project. Therefore, the Committee would recommend
that their program be designated a pilot project, that they receive the
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full cooperation of the Department of Mental Hygiene and other ap-
propriate state agencies, and that they report to the Legislature, on a
semi-annual basis, the results of their program.

COMMUNITY PROJECT

The Committee believes that the community oriented pilet project
should be located m the San Franeisco Bay Area for two reasons First,
the Mendoeino State Hospital is located immediately north of the area
and serves 1t as a mental hospital The location of the community
oriented project in the Bay Area would facilitate cooperation between
the two projects and allow them to serve the same general population
Second, the Bay Area presently contains a high concentration of drug
abusers and a large number of the existing treatment and rehabilita-
tion programs. While these programs are by no means adequate to the
problem, they do eontain many of the most knowledgable and experi-
enced personnel in the State The availability of these people for coun-
seling or participation in the program should prove mvaluable,

The Committee also feels that the State should seek to take advan-
tage of Federal funds that are available for projects of this nature

Therefore, the Commitiee recommends that an appropriate resolu-
tion be adopted designating the Health and Welfare Agency as the
appropriate agency to earry out. with Federal funding 1f available, a
community oriented pilot project for the care and rehabilitation of
““restricted dangerous drug’’ users Furthermore, the resolution should
require that the project be located m the San Francisco Bay Area, that
it should receive the eooperation of other state agencies, that it should
eooperate to the extent possible with the project being conducted at
the Mendocino State Hospital, and that it should report to the Legis-
lature, on a semi-annual bass, the results of their program.

CONCLUSION AND RECOMMENDATION

1. The lack of existing rchabilitation facilities and the inereased use
of restricted dangerous drugs mndicate a defimte need for a state-
wide rehabilitation program.

2 Evidence presented at the hearmg indieates a need for a broad
program encempassing 4 variety of approaches designed to reach
differing elements of the drug using population

3. Because the problem is a relatively new one, the witnesses who
testified before the Cummuttee were unable to provide 1t with suffi-
cient mnformation to allow 1t to determine what specific type of
overall program should be devised

4. Therefore the Cummittee recommends the ereation of two pilot proj-
ects. the first to operate in a eommunity setting, and the second to
operate m an institutional setting Both projects should be located
1 the same general area and seek to cooperate with each other n
determining the most appropriate ways of dealing with the problem.



SECTION 3
THE CHRONIC DRUNKENNESS OFFENDER




INTRODUCTION

Pursuant to House Resolution No 525, mntroduced by Assemblyman
Alan Sieroty, the Assembly Committee on Rules assigned the Assembly
Interim Committee on Crimimnal Procedure the responsibility for study-
ing the problem of the chronie drunkenness offender As a part of its
research, the Criminal Procedure Committee held legislative hearings
and heard testimony given by witnesses well versed m the legal and
medieal aspects of the problem Having completed its investigation the
Commuttee hereby submuits to the Assembly its report meluding an
analysis of the problem and recommendations for legislative action.

THE REVOLVING DOOR

The abuse of alcohol leads to a wide variety of soeial ills. This re-
port will consider only one It will focus on a particular type of aleohol
abuser, the chromie drunkenness offender, and eritically examine the
method society presently employs to try to eontrol his abuse

The chronic drunkenness offender 1s often the man we best know as
the ‘‘skid-row bum’’ or the ‘“‘down-and-outer’’. Usually he 1s unedu-
cated and unskilled Most often he has no home, no family, and no
steady job. The number of arrests for public drunkenness on his record
15 apt to reach mto the hundreds He may have spent more time during
his adult life in the ecounty jail than out More probably than not this
person 1s physically dependent upon aleohol, but he need not neces-
sarily be But his most salient characteristie 1s that he frequently gets
drunk and displays his drunkenness publicly

We treat the drunk on the street as a c¢riminal. Typically, he 1s ar-
rested and put in the ‘““drunk tank’ to spend the might. The next
morning he goes before the judge, pleads guilty, and 1s sentenced to a
brief term m the county jail or perhaps in a county ‘‘drunk farm?”’,
After his release, he returns to his old haunts and most probably 1s
soon picked up agam only to begin the entire process anew.

This “*revolving door’’ syndrome monopolizes a huge portion of the
resources of our system of eriminal justice. It is estimated that about
one-half of all non-traffic arrests are for drunkenness offenses. This
enormous arrest rate places a similarly enormous burden on the erim-
mal courts In order to be able to expedite the drunkenness caseload
the courts have virtnally been forced to 1gnore basic constitutional
rights Approximately one-third of all inmates in county correctional
facilities are there on drunkenness convictions. It is obvious, therefore,
that processing the chromie drunk through the eriminal system sg-
nificantly burdens the police, the courts, and the jails.

The use of the eriminal process as the means for the control of
aleohol abuse has apparently failed. Tt has failed to deter chronic
drunkenness. It has failed to rehabilitate chronie drunks. If our pres-
ent system has suceeeded at all, 1t 13 only because it has been able to
remove public drunks from the streets where they lay prey to bad
weather, moving automobiles, ¢riminal attacks, and disapproving
glances.

Like the present system, a non-criminal procedure for handling
chronie drunks could succeed in removing them from the streets. And

(18)
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like the present system, a non-crimmal procedure would probably fail to
deter drunkenness. But unlike the present criminal system a non-pumi-
tive public health approach to the problem could result in the rehabihita-
tion of chronie drunkenness offenders Such a system would be more
humane It would tend to remove the crimmal stigma from the plain
drunk and elevate his self-esteem Tt would free resources in the criminal
gystem to deal with more threatening matters. It would represent a
more rational social response to a problem which 1s basically psycholog-
ical and medical 1n nature rather than criminal

The Committee recommends that the problem of the chronie drunk-
enness offender should be treated primarily ag a public health matter
rather than as a criminal matter,

TREATMENT AND REHABILITATION PROCEDURES
(A) The Inebriate Reception Center

There appears to be a eonsensus among the experts in the field that
the ‘‘drunk tank’’ should be replaced by some form of non-penal medi-
cal facility as the place where those picked up for public drunkenness
should be immediately taken This pomt of view has been expressed by
the witnessess testifying before the Committee, the President’s Crime
Commission, and most authorities writing in the field.

The Committee recommends that each county be required to establish
inebriate reception centers equipper and staffed to provide detoxification
services, emergency medical vare, and diagnosis The inebriate reception
centers are to be planned and administered by the county health officer
or his representative. Each county must submit 1ts master plan to the
State Department of Public Health for approval The State Department
of Public Health shall publish a set of umform general standards
which each county must satisfy m order to have its master plan ratified.

(B) Processing Public Drunks Through Inebriate
Reception Centers

Many procedural problems arise mn the operation of inebriate recep-
tion centers Furst, 1t 13 necessary to decide who will pick up the pub-
Ii¢ drunks Many argue that white-coated public health officers are bet-
ter suited for the task than the police These persons suggest this
would remove the eriminal stigma from the process and aid more rapid
diagnosis and treatment of emergency medical problems The Commit-
tee concludes, however, that the police should continne to have the re-
sponsibility for picking up thuse persons intoxicated in publie. Through
many years of experience, the police have learned how best to handle
the mebriate, and we should take advantage of this expertise. Very
many drunkenness arrests result from the response by police to a call,
In these situations 1t would be inefficient to require the responding po-
lice officer to call in another ageney to take the mebriate mto custody.
Some form of violent conduet may often accompany drunkenness. A
police officer would be able to subdue violence more easily than a medic.

The second problem is whether the police officer should place the pub-
lic drunk under criminal arrest or in eivil protective custody. The
Committee has eoncluded that the publicly intoxicated person is to be

8—L~2520
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placed in eivil protective custody The system should presume, until
proved otherwise, that the drunk is a siek person, not o eriminal, and
that therefore he should be subjected to non-ermminal procedures There
15 ample preeedent, both in the common law and Califorma statutory
law, supporting the notion of ervil protective custody for those unable
to eare for themselses

Third, 1t 15 necessary to define the legal standard upon which one’s
placement 1n protective eustedy 1s to be baged Rather than create a new
standard the Committee concludes that the present eriminal standard
set out 1n Penal Cude 647(f) should be the basis for the police pick-up
Thus, whenever a police officer has probable eause to believe that a
person ‘‘. .1s found n any public place under the mfiuence of mtoxi-
cating liquor .  1n such a condition that he 15 unable to exercise eare
for his own safety or the safety of others . ' the grounds for place-
ment 1n protective custody are established. Using 647(f) as the standard
has the advantage of utihzing a proven standard, ome which police
officers already know how to apply Thus, the violation of a eriminal
standard of eonduct would have operative civil consequences This no-
tion of a civil effect of erinunal eonduet 15 also well-precedented 1 the
law

A fourth and crueial issue 13 whether it 15 to be mandatory that a
police officer place a public drunk in proteetive custody and take him
to an mebriate reception center rather than arrest and jaud lum One
might argue that the deeision should be purvely discretionary on the
officer’s part Dut this mught lead to diseriminatory enforcement
and would eertaimnly mhibit the mtent and purpose of reform One might
also argue that this should be a mandatory procedure only when there 1s
space avatlable in & eounty center. But the Committee recommends that
the State require each county to msure that cnough space 1s available
to handle local needs Therefore, the Committee opts for a mandatory
system subject to the two conditions mentioned 1mmediately below.

Fafth, 1t must be decided whether drunks who may act violently in,
or attempt escape from the mebriate reception center should be
excepted from the normal procedure and sent to jail It may be argued
that such an exception s subjeet to an abuse of diseretion which eould
swallow up the rule But the Commuittee has concluded that that msk
is worth faking in the interest of preserving m the mebrate reception
centers an atmosphere of peace and quiet, relatively free from the trap-
pings of a security mammtamning system which we associate with jails
Therefore, 1f the peace officer taking custody reasonably beheves the
drunk will present an abnormal security problem he may take him to
Jail.

A sixth 1ssune concerns the situation where an officer arrests an ine-
briate on probable cause to behieve that he has commitied a violation
of a Penal Code section other than or 1 addition to 647(f) Some have
argued that all drunken arrestees should be taken to the inebriate re-
ception center. Others would limit this to the situation where the non-
647 (£) offense 13 a misdemeanor Still others would leave 1t to the
diseretion of the arresting officer The Commuttee has concluded that
reform should be Iimited to those cases where 647 (f) only has been vio-
lated. The Committee does recognize that 1t may be advisable to expand
the scope of the program at a later date.
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Seventh and finally, 1t must be decided how long a person may be
involuntarily detamed 1n an mebriate reception center Any restriction
on an individual's liberty 18 justifiable only to the extent social needs
malke it imperative Therefore, the Committee concludes that the public
health officer shall release any mebriate when he believes that detoxifi-
cation, emergency medieal, and diagnostie services are no longer neces-
sary In mno ease shall an 1mebriate be confined agamst his will n
a reception eenter any longer than 72 hours

The Committee recommends that whenever a pohice officer has prob-
able cause to believe a person has violated Penal Code section 647 (f)
he must place the person m protective custody and take him to an -
ebriate recepiion eenter where he may be detamned for a period not to
exceed 72 hours

(C) The Treatment and Rehabilitation Program

Most esperts have expressed the view that society ean help econ-
trol aleohol abuse among chronie drunkenness offenders by developing
well-coneeived and well-executed treatment and rehabilitation pro-
grams

The Committee recommends that cach county he required to estab-
Lish a treatment and rehabilitation plan designed for echrome drunken-
ness offenders Such a plan should be a eomprehensive seheme consist-
ing of a variety of types of services and programs It should melude
hospitals sanitariums, out-patient elinies, halfway houses, and family
and vocational counseling centers These programs are to be planned
and administered by the county health officer or his representative
Each county must submit its master plan to the State Department
of Pubhic Health for approval The State Department of Public Health
shall pubhish a set of uniform general standards which each must
satisfy n order to have 1ts plan ratified

(D) Processing Chronic Drunks Through Treatment and
Rehabilitation Programs

Probably the most diffieult and most controversial issue in this area
is whether chromie drunkenness offenders should be required to partiei-
pate in a treatment and rehabilitation program mvoluntarily, This
involves both a legal and a medieal question On the legal pomt it has
been argued that subjecting an unwilling person to a treatment pro-
grami may be an unconsitutional restramt on his libertv. The Com-
mittee concludes, however., that any constitutional problems ean he
overecome by drafting statutory standards sufficiently narrow as to
cover only thnse cases where the purpose, means, and effect of the
restrant is rationally related to the legislative objectives of removal
and rehabihitation On the medieal point somie persons suggest that
persons with ehronie drinking problems can be rehabilitated only if
they voluntarly engage in a treatment program While the Committee
feels that it 18 true that treatment 1s only effective in patients with
positive attitudes, it concludes in accord with substantial evidence pre-
sented to it that even mandatory therapy can develop the proper
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frame of mind which 15 a necessary preeondition to sueeessful rehabili-
tation, Thus, the Commuttee concludes a system of involuntary treat-
ment for chronic drunkenness offenders 15 appropriate

Second, it 15 necessary to decide who shall make the determination
whether a given person should underge involuntary treatment The
Committee concludes that this 1s properly the function of a judge of
the superior court, after hearmmg evidence and making factual find-
ings in the context of a normal civil proceeding

A third question 1s who should bring the 1.sue hefore the eourt
The members of the Committee conelude that the county health officer
or his representative is the appropriate person to petition the superior
court. He may file a petition with respect to any person brought into
an 1nebriate reception center whom he feels 1s subject to eompulsory
treatment. The district attorney of course, would be the appropriate
person to represent the county health officer durmg the commitment
proceeding

Fourth, a precise and workable legal standard must be established
upon which to base the commitment Labels such as ‘‘chromic alco-
holie”” or “‘chronic inehriate’ are not sufficient What 1s required 18 a
two-step test The petitioner must prove first that the person, as a re-
sult of a chronic drinking problem, is gravely disabled or 15 a danger
to himself or to others and, second, that a reasonable likelihood exists
that the person will benefit from his exposure to an available treat-
ment and rehabilitation program The petitioner should be allowed to
introduce into evidence the results of hs medical examination, social
work reports, the patient’s record for drunkenness. and any other rele-
vant evidence,

Ifth, 1t 18 necessary to decide what the effect of a successful petition
shall be The Committee concludes that the person meeting the two-
step test set out above 1s to be committed to the care of the county
health officer for a perind not to exceed six months The health officer
may expose the person committed to his care to any program or com-
bination of programs in his state-approved eomprehensive rehabilitation
scheme He may 1n iy disevetion shift his patient from one program to
any other whenever a change i treatment procedures 1s deemed ap-
propriate But in no ease may a patient be confined mn a closed mstitu-
tion for a period longer than 60 days Tn his discretion, the health officer
may release anvone committed to his care at any time before the ex-
piration of the six-month period

The Committee recommends that upon the filmg of a petition by the
county health officer and upon a proper showing, the court will order
a patient 1n an inebmate reception center to he placed m the con-
tinning care of the eounty health officer for a period not to exceed
six months for the purpose of undergoing treatment and rehabilitation

(E) Miscellaneous Matters

First, the problem of ertmmal prosecutions must be resolved. The
Committee has concluded that the district attorney should be left free
to file a eriminal complaint for violation of 647(f) if he deems it ap-
propriate. Any person against whom a complamnt ig filed may be
arrested and prosecuted upon his release from the inebmate reception
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center. However, in any casc where a comnutment petition is filed by
the county health officer, the court, either upon 1its own motion or
motion of counsel, must suspend the crimmal proceedmngs. If the per-
son 18 commitied to the care of the county health officer, the crimmal
prosecution for 647 (£) shall be dismissed

Second, the question of voluntary commitments must be answered
When a problem drinker voluntarily commifs himself to the care of
the county health officer, the goals of society ave promoted without the
necessity of mvoking established procedures and thus wastmg publie
resources The Commuttee concludes, then. that an inebrate may
volunteer for admission to a treatment and rehabilitation program
Such an admission would also operate to suspend any pending erim-
inal prosecution for public drunkenness

Third, the legal rghts of eonfined inebriates must be defined. The
Committee concludes that all those rights set out m section 5325 of
the recently enacted Lanterman-Petris-Short Act as well as the right
to habeas corpus must be guaranteed to any person detained under these
provisions.

Fourth, a legislative timetable must be established Were a legisla-
tive scheme to be enacted into law, enough time would have to elapse
after the date it became eflective to allow the State Department of
Public Health to establish general standards, to allow the counties to
submit ther master plans for approval, and to allow the loeal pro-
grams to get started The Commuittee econcludes that the deadline date
should be January 1 of the year which 15 two years after the year of
enactment

The Committee recommends that treatment and rehablitation
programs should supersede erimmal prosceutions, that a system of
commitment should be nstituted, that valuable legal rights should be
guaranfeed to edach confined inebriate; and that a legislative timetable
be established

THE SUBSTANTIVE CRIMINAL LAW

(A) Chronic Alcoholism as a Defense fo the Crime of
Public Drunkenness

A recent line of cases has developed the prmerple of law that a
chromie aleohohe can not be punished ermmmally for the erime of
public drunkenness The rationale supportng this conclusion 18 that
chronic alecoholism 15 a disease, that public drunkenness 15 & symptom
of that disease displayed involuntarily, and that, therefore, an indi-
vidual 18 not responsible for such a display

This primciple was first announced 1n the case of Driver v,
Hinnant, 356 F 2d 761 (4th Cir 1966) That case held that 1t was
eruel and unusual pumshment violative of the Federal Constitution to
eriminally conviet and inearcerate a chromie aleoholhie for the crime
of public drunkenness A subsequent case, Kaster v IDistrict of
Columbia, 861 F.2d 50 (D C. Cur., 1966), affirmed Driver on the eon-
stitutional issue, and developed additional common law and statutory
bases for the decision. Several lower court decisions have followed the
Drwer-Easter rationale
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Last year the United States Supreme Court refused to take a case
which would have decided the question, Budd v. Califorma, cert.
denied, 885 US 909 (19660 The refusal may have been based on a
procedural flaw involved 1n the case At any rate, the Court has noted
probable jurisdiction m a case rawsing the 1ssue this term, Powell v
Texas We should have the decision 1n the Powell case sometime 1n the
spring of 1968

It is argued that Califormia, as a matter of wise legislative policy.
should antreipate the probable result i Powrll, and estabhsh chrome
alcoholism as a statutory defense to Penal Code 647(f). The wisdom
of this approach 1s questionable for several reasons If the Supreme
Court establishes the constitutional defense, a statutory defense would
be superfluous But 1f the Court does not establish the defense. the
adoption of the plan set oul above for the treatment of chrome
drunkenness oftenders would hopefully make the prosecution of chrome
aleoholies rare Also, creating the defense raises the knotty problem of
aleoholism as a defense to any erimunal act precipitated by the
defendant’s mvoluntary drunkenness Finally, the label ‘“chronie alco-
holic’’ is a very muprecige legal standard and ecreates diffieult proof
problems,

The Committee recommends that the Legislature should not-establish
chronie aleoholism as a statutory defense to 647(f) at this time

(B) Public D: unkenness as a Criminal Offense

Tt 18 also arguable that the first part of Penal Code 647(f), which
makes public drunkenness per se a eriminal offense, should be amended
out. Smee most public inebriates are also aleoholies, this would elimi-
nate the punishment of ‘‘smick’’ alcohohes without necessitating pro-
tracted judieial proceedmgs and complex factual determinations
Further, it is argued that the criminal punishment of the status or
condition of being drunk violates that basie prineiple of the eriminal Jaw
which requires an overt act as a basic element of a crime. Penal Code
647 (f) may also operate 1n such a way as to diseriminate against the
homeless, mndigent person who has nowhere else but the streets to
drink Finally, repeal of this provision would help remove the eriminal
stigma attached to chronic drunkenness offenders, and thereby aid
treatment and rehahilitation by raisimg patient self-esteem The Com-
mittee concludes, however, that some means of control must be main-
tained over the willful, malicious drinker, and that in light of the
procedural reforms recommended above, repeal is unnecessary.

The Committee recommends that Penal Code section 647(f), which
makes it a crime for one to display s drunkenness publicly, should
not be amended at the present time,
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FINANCIAL ASPECTS

The Committee feels as a result of its investigation that any finane-
ing problems associated with the proposed reform are neither prohibi-
tive nor particularly alarmimg While the Committee is not prepared
at this time to recommend a specific financing scheme it has arrived at
a consensus on several major points

First, the Commttee feels that the problem can best be met by a
joint loeal, state, and federal attack The cooperative financing ar-
rangement under the MeAteer Act may provide an example of the type
of scheme best suited to the task Under that plan, the county pays
25% of the total, and the State is responsuible for a 75% share, a large
portion of which comes from federal grants Such a plan would be
especially appropriate during the nitial stages of program develop-
ment where eapital expenditures might be particularly burdensome on
the counties

In the area of administrative costs it 18 essential to note that a new
program would result in new savings as well as new costs Certainly
new expenditures would result in providing staff, research. and facil-
ities for medical and social work programs. But also, very significant
savings would result in the correctional system The expensive booking
process for public drunks would be eliminated and jail costs should
decrease markedly Very persuasive evidence was presented to the
Commuttee at its hearings which indicates that the per dwem cost of
mamtaming a problem drinker 1n a penal facility is about two and one-
half times greater than in a rehabibitation facility, due to the high
costs of mamtaining tight security Therefore, should there be a mnet
merease 1n administrative eosts, it may be minimal

Finally, 1t should be noted that many presently existmg plant fa-
cilities and rehabilitation centers can be utilized in any new venture
by merely transferring them from a criminal agency to a health
agency.

CONCLUSIONS AND RECOMMENDATIONS
To summarize, the Committee recommends

The problem of the chrome drunkenness offender should be treated

primarily as a public health matter rather than as a eriminal

matter.

Each county should be required to establish inebriate reception

centers equipped and staffed to provide detoxification services,

emergency medical care, and diagnosis

3. Whenever a police officer has probable cause to believe a person has
violated Penal Code 647 (f). he should place the person in protective
custody and take him to an inebriate reception center where he may
be detained mnvoluntarily for a period not to exceed 72 hours.

4. Each county should be required to establish a comprehensive treat-

ment and rehabilitation scheme for chronic drunkenness offenders

featuring a variety of types of services, facilities, and programs

—

[
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5 TUpon the filing of a petition by a county health officer and upon a
proper showing, the court should order a patient in an inebriate
reception center to be placed mn the contmuing care of the eounty
health officer for a period not to exceed six months for the purpose
of treatment and rehabilitation,

6. Inebriate reception centers and treatment and rehabilitation pro-
grams should be planned, imstituted. and administered by county
health officers. and should be subject to the approval of the State
Department of Public Health.

7. No change in the substantive eriminal law is appropriate at this
time.



SECTION 4

MISCONDUCT ON COMMERCIAL
PROPERTY




INTRODUCTION

Throughout Califormia shoppimg centers have begun to experience
the increasing problem of young people congregating on their prem-
ises, and converting them into open-air soe14l centers These youngsters
often tend to be rowdy and troublesome They have blocked sidewalks
with large and noisy erowds, have disrupted traffic with slow moving
c¢hains of automobiles, have engaged 1 loud and obseene language, and
have verbally abused the passers-by On oceasion they have even as-
saulted shoppers and destroyed property

Assemblyman Joe A Gonsalves, through the mtroduetion of Iouse
Resolution 457, asked the Committee to study this problem in the hope
that it could arrive at a legilative formula whiech would offer some
relief to the shopping centers

Pursuant to that Resolution the Commttee held a hearing m Los
Angeles on Oetober 10, 1967, durmg which 1t arvived at the conclu-
sion that, except in one lumited nstance. what was needed was not
new legislation, but effective enforcement of the existing laws

The Committee arrived at this conclusion while fully appreciating
the extent of the problem The coneern of both the shoppmg center
owners and the surrounding commumities 15 fully understond, and
Assemblyman CGonsalves should be commended for bringmg this matter
to our attention.

Nevertheless, the Committee feels that the problem can be corrected
through enforcement of existing laws It should also be mentioned at
this pont that the Legislature has recently enacted eertawn legislation
which should prove of great help to the loeal communities in controlling
this kind of problem These new laws will be further noted below, and
a clarifymg amendment will be recommended for one of them

FAILURE TO ENFORCE EXISTING LAW

Excluding those aets which are clearly crimmal acts of assault,
theft, or mahcious mischief, the disruplive activities of these young-
sters can be broken down into two broad categories those which are
pedestrian, and those which are vehieular i nature. The former gen-
erally consists of abusive and obscene language, the blocking of side-
walks and roadways, and horseplay of a kind which 1s exther extremely
frightening or dangerous The latter, or vehicular miseconduct, con-
sists of the misuse of antomobiles and can be further subdivided into
that which oeeurs on the roadways and that which oceurs mn the park-
ing lots In both of these latter cases the misuse generally consists of
reckless driving, the tying up of traffic by carloads of youngsters mov-
g slowly m long contmuous chams. and the deliberate parkmg of
the cars 1 such a way as to block exit points

‘With, perhaps, a few wminor exceptions, these activities are all in vio-
lation of existing Penal or Vehiele provisions

Section 415 P C. (disturbing the peace) is an extremely broad sec-
tion and would by itself cover most of these situations

Section 602 P C (trespassing) expressly covers the situation where
someone enters upon property tor the purpose of interfermg with the

(28)
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conduct of a business Inteut 13 sometimes daffieult to prove under this
section, but when a person 1s mformed that he 18 mterfering with the
conduct of a busimess and 15 asked to either refram from what he
is domg or leave the premuses, it <hould not be too diffieult to prove
mtent if he continues lus disruptive acts

Another section the recently enacted 647¢ P C. makes 1t a mis-
demeanor to wilifully and maheiously obstruet the free movement of
any person on any street, stdewalk, or other public place This 15 one
of the new seetions mentioned above

The other 18 Section 21107 5 of the Vehtele Code Under this section
by enacting an appropriate ordinance, a local area can extend the pro-
visions of the Vehiele Clode to private roads open to public use Careful
use of this section would allow loexl police to regulate traffic on private
shoppmg center roads Because of the language contamed 1n the stat-
ute, there 15 some question 1o to which private roads are subgect to
this proviston, but the Committee has recommended, below, an amend-
ment clarifying this point

Thus, the shopping centers can, with the cooperation of the loeal
police and prosecuting agencies, curtall much of their problem simplv
through the proper utibzation of esisting law

But, ths is where the breakdown oceurs

Shopping centers are sometimes reluctant to press for a prosecution
for fear of alienating the local population Too often 1t is the sons
and daughters of their own customers who are primarily responsible
for the problem

More often the local police are at fault Understandably, they are
reluctant to deploy the manpower necessary to control a nuisanee
situation when thewr available manpower is already stramned to carry
out more serious and vital functions

The real breakdown occurs, however, at the level of the distriet
attorney, They are reluctant to prosecute cases of this type First, they
are difficult cases to prove and juries are reluctant to econviet for such
petty offenses It must he remembered that while m the aggregate
these youngsters present a seriovs problem to the shopping centers,
each mdividual case when conwdered alone, takes on the appearanee
of bemg a pretty munor thmg Thus, distriet attorneys hesitate to
spend time which they feel conld be more profitably spent on something
both a little more 1mportant and more likely to result mn a convietion

Swnce the distriet attorney won’t prosecute, the police hesitate to
arrest And sinee the police won't arrest, the shopping center people
don’t bother to call them Thus, the natural reaction of the shopping
center peonle 18 to beheve that the law must be madequate and they
then lobby for a legislative hearing

There are two mmediate ways of resolving this problem. One 15
to develop better cooperation among the shoppmg centers local police,
and the district attorneys’ office A few arrests and prosecutions would
probably bring a great deal of relief The seeond method is really
nothing more than an extension of the first Recent legislation allows
a city prosecutor when autherized by the distriet attorney, to prose-
cute misdemeanors occurring withm his jurisdiction. Usnally a ety
prosecutor will be a Iittle closer to local community problems and more
sympathetic to shopping center problems than the distriet attorney.
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If the Jocal communities involved can prevail upon their distriet at-
torney to grant the necessary authorization to their city attorneys, they
would probably find that the latter would be much more willing than
the former to spend the time mecessary to prosecute these cases

RECOMMENDATION

After due consideration, the Committee feels that the only recom-
mendation warranted by the hearing is an amendment to Section
21107 5 of the Vehicle Code.

That section presently allows a ecity or county, by ordinance, to
extend the provisions of the Vehicle Code to private roads generally
held open to the public and ‘“which so connects with highways that
the public cannot determine that such roads are not highways’’,

A strict construction of the above language creates a problem While
this section is currently bemng used by some local jurisdietions to
control shopping center traffic, there is a serious question whether its
provisions are actually applicable Although many private industrial
streets give every appearance of being part of the overall public net-
work, most sliopping center streets are obviously privately owned.

Should the language of the section be strictly constrmed it would
probably foreclose use of the section to many shopping centers,

Therefore, the Committee recommends that appropriate language be
drafted which would extend the provisions of Section 211075 of the
Vehicle Code to private roads open to the publie for the purpose of
allowing them access to retail commercial establishments.



SECTION 5

THE USE OF DEADLY FORCE TO
EFFECT AN ARREST




INTRODUCTION

Pursuant to House Resolution No 459, offered by Assemblyman John
Maller, the Assembly Committee on Rules assigned to the Assembly In-
termm Committee on Crminal Procedure the responsibility for studying
the problem of the use of foree by police to effect an arrest. As a part
of 1ts researcly, the Crimmal Procedure Commuttee held legislative hear-
mngs and heard testimony given by law enforvement experts, legal ex-~
perts, and civic leaders Ilaving completed 1ts imvestigation, the Com-
mittee hereby submits to the Assembly 1ts report, including an analysis
of the problem and recommendations for legislative action

THE GUIDING PRINCIPLE—NECESSARY AND
REASONABLE FORCE

Present law authorizes the police to employ certamn amounts of foree
m eertaimn mnstances Each instance 1s goverued by a general prineiple of
law which regards as justifiable the use of force only when neecessary
and the use of only that amount of force which 1s reasonable For ex-
ample, a policeman may eclearly use reasonable force to defend him-
self agamnst a law violator who 18 physically resisting arrest. Police
officers also use force to effeet masy dispersals of large groups engag-
mg 1n violations of law, although legal authority for such a practice
18 hard to find And clearly, a police officer may use reasonable foree
when 1t 15 necessary to effeet an arrest This report will focus on the use
of particular type of force—deadly force—in a particular situation—
effecting the arrest of a fleeing suspect. The general prineiple of reason-
able and necessary foree 15 equally as applicable mn this speeial area as
1t 18 1m0 every otler area of the law.

The public 15 apparently no longer willing fo take police shootings
for granted This may be due 1 part to the growing feeling that exer-
cises of police power m general are properly subject to public scrutiny
and control It may perhaps also be explamed 1n part by the faet that
it 18 now quite obvious that the problem will arise not only in ordmary
erime fighting situations but also in urban riot and perhaps politieal
demonstration situations

The value conflict 1 this area 1s a most troublesome one On the
one hand we abhur capital punishment without any judicial determina-
tion of gwilt or due process of law, particularly for felonies of a non-
capital nature, except perhaps m those cases where 1t 15 necessary to
take a life to save another Yet on the other hand. we must have some
system for apprehending suspects and deterring flight

The public has every right to expect sound laws m this area and to
know with eertainty what those laws mean In its imvestigation, the
Committee concentrated on the two major 1ssues. (1) is the present
state of the law clear? (2) does the present standard best promote
the principle of reasonableness?
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THE STATE OF THE LAW *

Before the use of foree 1s ever Justifiable to effect an arrest, the arrest
itself must be lawful The requivements for a lawful arrest are set
out i Penal Code Section 836 That sertion authorizes a peace officer
to arrest a person only when he has reasonable cause to believe that the
person either has committed a erime m his presence or has committed
a felony, or when the person has, in fact, comnutted a felony

Once the grounds for a lawful arrest are present, three principle
penal code sections come into play With respect to an arrest made
under the authority of a warrant. Penal Code Section 843 provides that,
“the officer may use all necessary eans to effeet the arrest” of a
fleeing suspect This sectton 18 appheable to any arrest, whether it
be for a felony or a misdemeanor

Penal Code Section 835a provides that a peace officer, having prob-
able cause to heheve that a person has committed a crime, ‘‘may use
reasonable foree to effeet the arrest’” of the per<on 1f he flees Like Sec-
tion 343, this applies to both felony and misdemeanor arrests It 1s not
clear, however, whether 1t applies to both the warrant and non-warrant
situations While its language purports to cover both, certamnly its
prime impaet 1s 1 the area of non-warrant arrests, given the operation
of Section 843

Another wicertainty i the operation of these two sections arises
from the fact that Section 835a was amended m 1957 to conform more
closely to the common law by substituting the term ¢‘reasonable”
force 1n the place of ‘*not more than necessary’” foree Section 843, how-
ever, was not simlanly amended and retams the “*all neeessary means’’
test The Legislature’s failure to amend Section 843 may evidence an
mtent to sanction a greater amount of forece—perhaps even deadly
force—in the ease where the arrest 13 for a misdemeanor and covered
by a warrant, On the other hand, this failure may be due to mere leg-
islative oversight.

California’s justifiable homicide law, Penal Code Section 196(3),
provides that homueide 18 justifiable when “‘necessarily committed’
m effectmy the arrest of one ““charged with felony” This section
is directly operative, of course. only m felony cases only when deadly
force 15 used, and only when the suspeet dies as a result of the use of
force The case law is of hittle help in aseertarnmmg whether *‘charged
with felony’” means that an accusatory pleading has been filed against
the defeudant or merely that an officer hag probable cause to beheve
defendant committed a erime Most courts, police, and academicians ap-
pear to assume, however, that a finding of probable cause 1s sufficient,
and one case seems to go so far as to suggest that a mere good faith be-
lief on the part of the officer 1s all that is required Seetion 196(3) 18
also unclear as to when hemieide resulting from the use of deadly foree
s ‘‘necessarily committed’” The necessity alluded to may refer simply
to the need to make the arrest This 18 1n faet, the common assump-
tion. But mn examining the language of Section 196 ( *Homieide 18 jus-
tifiable when committed by public officers when necessarly com-
* For a mole detailed analysis see the report prepared for the Commitiee by Donald

Green, Legislative Intern 1966-1967, copies of which may be obtalned from
the Committee Secretary
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mitted m arresting persons charged with felony . . .’"), one might
argue that the use of the term '‘necessarily’” to modify a second
“when committed’’ phrase means either that the required necessity
15 somethimg more than the need to make the arrest, or that the see-
ond phrase 18 redundant The commonly accepted mterpretation could
have been more elearly mmplemented by laungunage which omitted the
phrase. “* when necessarily committed”’,

The justifiability of the use of deadly foree to apprehend a fleeing
felony suspect is, of course. not governed directly by Section 196(3) if
the officer’s shot musses or merely wounds the suspeet The eriminal
liability of the police officer for assault, battery, or attempted murder
would be determined., therefore, by reference to the general forece
statutes discussed above Thus all those uncertainties arising out of
the interaction of Sections 843 and 835a are brought into play again.

Several other miscellaneous ambiguities exist in this area of the law
The use of deadly force to capture juveniles is open to question, since
a juvenile who violates a erimimal standard has not committed a crime,
but has only committed an act of juvenile delinquency. Second, 1t is
not clear whether the term ‘‘publie officer’’ in Section 196 means peace
officer, or something else Third, Section 196 (2) provides that homieide
is justifiable 1f committed ‘‘in overcoming actual resistance to the
execution of some legal process, or m the discharge of any other legal
duty’ This section has never been mterpreted If read most broadly,
1t could mean that police officers may use thewr firearms whenever
they have legal grounds to arrest Finally, the effect of Penal Code Sec-
tion 197 (4) is uncertamn It may or may not apply to police officers. It
may or may not justify deadly force whenever a felony has, in fact,
been comnutted

Ambiguity and uncertainty abound in the Penal Code sections. Case
law 15 meager and unenlightening The law has remaimed substantially
unchanged for nearly a century, and it has gone substantially un-
noticed until very recenfly Over the years, most persons who have
dealt with the statutes have generally assumed that they restate the
common law rule that police may shoot at felony sustpects, but not
at misdemeanor suspects In view of recent concern, it would appear
that this assumption should now be examined eritically.

The Commuiter recommends, therefore, that sinee the law govern-
ing the use of firearms by police to effect lawful arrests of fleeing
suspects is unclear, the Legislature should redraft the justifiable
homicide law so as to clearly state presently existing law.

A REASONABLE STANDARD

In its study, the Committee focused primarily on two possible legis-
lative standards of reasonableness The first is the common law rule
and the rule whick is apparently incorporated in present California
statutes That rule holds that shooting a suspect 1n flight is necessary
and reasonable if the erime he is suspected of having committed is a
felony The second standard examined by the Committee was that ad-
vanced m the American Law Institute’s Model Penal Code and in-
corporated into A B 2357 introduced by Assemblyman Miller at the
last general session. Inke the common law rule the Model Penal Code
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rule would authorize the use of deadly force only in felony situations.
But it would also add other conditions concerning the surrounding fae-
tual eircumstances of each ineident. Before a police officer could law-
fully shoot he would have to reasonably believe that his shots would
create no substantial risk of injury to innocent persons He would also
have to reasonably believe either that the felony involved includes the
use of deadly force, or that there was a substantial risk that a delay
m apprehension would cause serious bodily harm

The Model Penal Code standard better mhibits the unnecessary
taking of human hife Exeeution at the hands of a police officer is only
legitimate under that standard when 1t is Likely that letting the suspeet
flee may result in an equal or greater evil This involves an evaluation of
the surrounding eircumstances, the presence of innocent bystanders, the
danger inherent mn the erime, and the characteristics of the suspeet The
common law rule, on the other hand, concerns itself only with the erime
involved. Furthermore that approach asks only whether the crime is a
felony or a misdemeanor, a rather arbitrary distinction, for often
the elassification has httle to do with the amount of physical violence
involved in certain conduct

The value of deterring flight may be better promoted by the common
law rule, on the other hand. There can be little doubt that the knowl-
edge that he may be shot will often deter a suspect from trying to
evade arrest To the extent that the common law rule allows the use
of deadly force in a broader range of cases, the motivation to flee is
inhibited. For example, mn the situation where a police officer orders
a suspected felon 1 a erowd to halt, if the suspect knows the officer
cannot shoot, he may be tempted to try to beat the officer in a foot
race It must be noted, however, that modern technology may make the
subsequent apprehension of the fleeing suspeet mueh easier than it
was in the days when the common law rule developed.

A second possible reason for preferring the common law rule is a
reluctance to subject police officers who pursue therr duties m good
faith to an increased risk of ceriminal prosecution A policeman,
like a member of any profession, may make on occasion an error
of judgment The consequences of his error, however, are far more
severe, merely because his job requires him occasionally to employ
force and therefore run the risk inherent in any use of force. The
Commuttee feels it may be unfair to expose police to any greater risks
of eriminal prosecution

Another means of comparison is the ease with which each standard
allows rapid, accurate judgments by police officers under great stress.
Under the common law standard an officer, in deciding whether to em-
ploy deadly force, must determine only what crime, 1f any, has been
committed and whether 1t is a felony Under the Model Penal Code
standard the same determination must be made, and in addition the
officer must make judgments with respect to the presence of bystanders,
the deadliness of the felony, and the probable course of the defend-
ant’s future conduet. This may be too much to expect of an officer in
a split-second.

The Model Penal Code rule also suffers from a lack of clarity not
found in the common law rule. It is unclear whether the requirement of
an officer’s reasonable belief establishes an objeetive standard of
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criminal negligence, as a literal reading of the language would indi-
cate, or a subjective standard of erinumal mntent hike that usually found
in the criminal law It 1s not clear how far the term bodily harm is
meant to go Perhaps those felonies involving the use of deadly foree
should be spelled out Finally, the problem of fhght in an automobile
perhaps deserves special attention Therefore, the common law rule
may be superior from the standpoint of clarity.

Fmally, 1t has been sugyested that the adoption of the Model Penal
Code standard may have sericus psychological conmsequences Acting
under controls perhaps niore restrictive than those applicable to lay-
man, the police officer would feel stripped of freedom and power
Fearing prosecution, e may be unwillmg to use any force at all ex-
cept in cases of self-defense In situations of combative confrontation
between officer and suspect, the competitive advantage may have shufted
Police morale may suffer greatly

The Committee 15 unable to agree that legislative change is proper
at tlhus trme Magoritv support could not be marshaled for either
formulation of a standard of reasonableness Though the Model Penal
Code standard more rationally miplements the policy agamst taking
hife unnecessarily, the common law rule better deters flight, himits the
risk of unfair ermminal prosecutions, facilitates sphit-second judgments,
15 free of vagueness, and establishes an appropriate psychologieal ad-
vantage for police

FLIGHT AS A SUBSTANTIVE OFFENSE

Under present law, a felony suspect with notice of the fact that he
has been ordered by a policeman to halt and submut to an arrest 1s
deterred from trymg to run away, 1f at all, by his knowledge that the
officer may try to use deadly foree to apprehend him The Commuttee
feels that the addition of a second deterrent may help to save lives
Knowmg flight from arrest, itself, could be made a separate sub-
stantive offense To be an etfective deterrent the penalty for the erime
of flight would be a sentence consecutive to that imposed for any con-
viction for the felonious act giving rise to the arrest from which the
suspect fled. Thus, were such a law to be enacted, the halted suspect
would have to consider both the possibility of bemng shot and the
possibility of spending added jears in prison, To the extent that this
supplementary measure would make flight less frequent, unnecessary
killings could be avoided

The Commttee recommends, therefore, that in those cases where an
officer 15 legally authorized to shoot a fleeing suspeet, the act of fleeing
should he made a separate substantive offense earrymg with 1t a eon-
secutive sentence

PENALTIES

As noted above, the Comnuttee 15 very eoncerned about the problem
of the increased risk of criminal prosecution of police otficers inherent
m any further restriction on the permissible use of forece Im its
study the Committee considered two possible ways to create tightened
standards without subjecting police officers to unreasonable penalty
risks
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First, the Legislature could require that police departments through-
ouf the state adopt firearms regulations incorporating more restrie-
tive standards This would mean that errant police officers would be
subject to normal police diseiplinary procedures and to the sanctions
of suspension or dismissal from the force This approach may be ob-
Jectionable, however, on either the basis of legislative reluctance to
interfere in admimstrative matters or the basis of departmental re-
luctance to rgorously mvoke diseiplinary procedures

Second, more restrictive standards of eonduct could be incorporated
mto the justifiable homicide statute and could be accompanied by a
new section which would establish that the negligent, as contrasted to
wilful, violation of such standards would subjeet one to more lumted
sanctions, such as a brief term m county jail or perhaps compulsory
digmissal from the force

The Commuttee, however, does not feel at this time that it can recom-
mend legislation conforming to either of these two plans.

CONCLUSION

In summary, the Assembly Committee on Criminal Procedure recom-
mends :

—the law of justifinble homicide should be recodified so as to clearlv
state presently existing law, and

—flight from lawful arrest should be made a separate substantive
offense

Mr Ketchum and Mr Sieroty dissent

Mr. Crown declined to approve The Use of Deadly Force To Effeet
An Arrest Report.






SECTION 6

POLICE TECHNIQUES IN MASS
DEMONSTRATIONS




INTRODUCTION

Pursuant to House Resolution No. 399, introduced by Assemblyman
Alan Sieroty, the Assembly Committee on Rules directed the Assembly
Interim Committee on Criminal Procedure to study the subject of
police techniques and procedures in mass demonstrations The Com-
mittee held several days of legislative hearings and heard testimony
about police methods mm general and about two recent incidents in
particular The Commuttee hereby submits its report, including an
analysis of some of the major problems in this most complex area of
police seience

THE ADVENT OF THE MASS DEMONSTRATION

The mass demonstration, a mainstay of the labor union movement
for many years, has nuw come of age as a tool for social and political
action It is quite obvious that mass demonstrations will continue to be
a significant factor in American hife for some time As evidenced by
recent 1neidents at the Century Plaza Hotel in Los Angeles and the
Qakland Induction Center, mass demonstrations raise particularly
complex problems for the police, problems timely, important, and
deserving of legislative study The Commuttee’s mnvestigation did not
extend to urban ghetto riots, as it was felt this was a subject with
special problems warranting separate study.

Mass demonstrations are of two main types Fuirst, there are peace-
ful protests involving no violations of law. In these situations the
police have the responsibility to protect the demonstrators from harass-
ment and to help insure their First Amendment rights to free speech
and free assembly Second, there are mass demonstrations mvolving
extensive viplations of law and eivil disobedience This report will
examne several selected problem areas atfecting both types of demon-
strations, and some suggested ways and means for effectively handling
these problems

POLICE TRAINING

The response society demands from 1ts police officers 1n mass demon-
stration situations takes on superhuman proportions We ask in the
game breath that the officer provide firm enforcement of the law, pro-
tect each person’s legal rights to the fullest extent, and yet react in a
rational. restrained, automdton-like manner in a setting which 1s filled
with tension, demands quick action, and 15 often laden with abusive
language This 15 no mean task But the public has the right to exact
this high standard of conduct from 1its police Public expectations can
be satisfied if sound techmques and practices are developed and if
pohice are adequately tramed to use them.

Good police traming programs are essential to msure that our pohee
are well prepared Good preparation is essential to insure that our
policemen react to difficnlt situations with poise, expertise, and dis-
patch. Poised, expert, quick reactions are essential to insure the
realization of society’s justifiable goals.

The Committee feels that police training programs should inecrease
the amount of attention paid to techniques and procedures in mass

(40)
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demonstrations Greater emphasis should be given this problem by
the Police Officer’s Standards and Training group, police department
academies, and the schools of eriminology. The sponsorship of semi-
nars and workshops m the ares should be encouraged

PRE-DEMONSTRATION PLANNING AND NEGOTIATION

The Committee learned much about techniques of pre-demonstration
planning from Wesley A Pomeroy, Undersheriff of San Mateo
County He pomted out how many potential difficulties conmnected
with mass demonstrations can be avoided before they oceur 1f police
take the mitiative to set up meetings with demonstrators to study the
upconimg event, to try to work out ground rules, and to try to develop
an atompshere of mutual trust

All faetions, pomted out Undersheriff Pomeroy, must be identified
and brought together If a faction lacks orgamization or leadership,
the police should help the group develop these qualitites to msure
better discipline and cooperation later Flexibility must be built into
plannimg so that tacties can be changed easily as the need arises The
police should seek a comnutment from the demonstrators that they
will engage 1n no vilations But if no commifment is forthcoming,
the police should explain what arrests nught be made, and what arrest
procedures would be followed.

COMMAND COMMUNICATION PROBLEMS

The commanding officer must, of course, give his men s thorough
briefing as to what to expect and how to proceed This involves the
delicate problem of how muech discretion to grve the mdividual officer
in the field on matters of strategy and the use of force Particularly
difficult command problems arise once the demonstration has begun.
The commanding officer has to be able as a practical matter to com-
municate his orders to every one of s men very rapidly and very
clearly. This requires strategic placement of men and communieation
centers and the sophisticated utihizatum of electronic devices No in-
dividual officer m the field should ever be entirely cut off from his
commanding officer.

Police must also be sure to employ communications systems suffi-
cient to relay to each and every demounstrator loudly and precisely
every direction given by the poliee This is necessary to maintain
crowd discipline, to give dispersal orders, and to commumecate an
mtent to make arrests and procedures to be followed.

USE OF FORCE

Omne of the most troublesome problems eoncerns the use of force by
police in mass demonstrations Clearly, an officer may use a reasonable
amount of force in self-defense against an unprovoked attack or n
order to effect the arrest of a physically resisting suspeet Drffieult
problems arise, however, when arrestees go limp or when protestants
fail to obey an order to disperse,

‘When a person 1s lawfully placed under arrest and goes limp, 1t 15
clear that reasonable force may be used to effect his arrest The prob-
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lem is what kind and what amount of force is reasonable under those
eircumstances. The law is not clear on this point but it is agreed that
police should refrain from using so much force as to infliet injury on
the person.

The most crucial questions are whether it is ever permissible to use
force to disperse a large group of law violators rather than make mass
arrests, and if it is permissible, under what circumstances. The choice
to disperse rather than arrest has several distinet effects It prevents
demonstrators from obtaining an arrest record and possibly a convie-
tion record. It obviates tlie tremendous admmistrative burden on the
police, courts, and jails which results from mass arrests It may reduce
the dramatic quality of the protestants’ acts of civil disobedience by
foreclosing the confrontation between the forces of dissent and the
judicial process It allows the infliction of punishment without a judi-
cial determination of gwlt or due process of law It increases the poten-
tial for physical harm to mmnocent persons. The desirabihity of these
various effects is the subjeet of widespread and volatile discussion The
issue 1s certamnly worthy of further consideration

The use of force to effect mass dispersals also raises interesting
legal questions. Penal Code sections 409, 416, and 726 establish police
authority to make dispersal orders, and provide that failures to comply
are, themselves, separate substantive crimes. Authority, on the other
hand, for the use of force to disperse 1s hard to find Indeed, Penal
Code section 727 provides that police ‘‘must arrest’’ those ordered to
disperse under section 726 Section 726 dispersal orders, however, may
be directed only against those ‘‘unlawfully riotously assembled’’, and
whether, therefore, an officer ‘‘must arrest’> (rather than foreibly
disperse) a crimmal trespasser, for example, is open to guestion.

Other authority exists, however, which may tend to negate the im-
pact of seetion 727. Sections 26602, 27823, and 41601 of the Govern-
ment Code provide that sheriffs, constables, and chiefs of police may
“suppress” riots, publie disturbances, and the like Also, obster dicta
in two cases arising out of the same mcxdent People v. Yum 32 CA
2d 151(1939), and People v Spear, 32 CA 2d 162(1939), has been
cited by some as recognizing the authority of police to eﬂ?ect foreced
dispersals. If the use of force to effect mass dispersals is ever proper,
it is also very mmportant to insure that only a minimal amount of foree
is ever used.

THE PRESS

Complete and accurate press coverage at mass demonstrations serves
a vitally important public function Unwarranted harassment of the
press, therefore, is mnot justifiable. and impedes the freedom of the
press protected by the First Amendment to the Constitution. It is
essential that the police and the press cooperate and work out an ar-
rangement whereby well-adentified reporters and photographers who
refrain from unreasonably interfering with police operations can be
%ua;'anteed exemption from dispersal orders and freedom from harm-
ul force,
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CONCLUSION

The Committee does not wish to recommend passage of any leginla-
tion relating to police techniques in mass demonstrations at thiy time
It feels that wherever possible, these matters are best left to depart-
mental control. The Committee 1s econvineed that the rate at which
police problems become more comphlicated is matched by the rate at
which police seience becomes more highly developed The challenge
facing our police in this era of unrest is staggering The challenge must
be met The Committee is committed to the proposition that 1t will be
met






SECTION 7
IMPLIED CONSENT




INTRODUCTION

On October 9, 1967, the Committee met in Los Angeles to review the
“‘Implied Consent’’ law after 1t had been in effect for one year. This
measure was extremely controversial at the time of its enactment, and
the philosophical opposition that existed at that time manifested itself
to a certain extent at the hearing in Los Angeles. Apart from that,
however, and considering the law solely from a techmical pomnt of
view, the general impression of the Committee was that despite some
unforeseen ecomplications the law was working fairly well.

During the hearing a number of issues were raised both by the wit-
nesses and various members of the Committee Some of the more sig-
nificant among them are histed below

1. The admiistration of the law is costing the Department of Motor
Vehicles £ar more than had been anticipated.

2. The fact that the Department is using hearing officers who are
lacking 1n any legal background or training was seriously ques-
tioned.

3. The fact that hearings are located in the licensee’s county of resi-
dence rather than the county of arrest is causmng some law enforce-
ment agencies serious inconvenience and additional costs

4. The propriety of the situation in which an individual who pleads
guilty to drunk driving loses his license anyway because he re-
fused to take one of the tests was again questioned,

5. The reliability and virtue of the breath and urine tests was ques-
tioned

6 The issue of establishing a presumptive level was raised

‘While legislation touching on some of these matters is expected dur-
ing the 1968 General Session of the Legislature, the Committee itself
has no recommendations to make.

ADMINISTRATION COSTS

Testimony received by the Committee indicated that to a certain ex-
tent the ‘‘Implied Consent’’ law has shifted the cost of processing the
drunken driver from the county to the State.

‘While the number of contested drunk driving cases prosecuted at the
county level has deelined as a result of the ‘- Imphed Consent’’ law, the
cost of admimstering the suspension program at the State level has
outrun the original estimates projected by the Department of Motor
Vehieles,

There are several factors apparently contributing to this, but by far
the most significant ones seem to be the number of formal hearings
which have been requested (far exceeding expeciations) and the
number of appeals taken from them.

This latter factor, the number of appeals, ean be expected to decline in
importance as the appellate eourts begin to rule on many of the still
unresolved issues arising from the new legislation and establish guide-
lines which can be relied upon both by the Department of Motor Ve-
hicles and defense eounsel.

(48)
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The estabhishing of clearer guidelines may have the additional effect
of slightly reducing the number of requests for a formal hearing re-
ceived by the Department. A small but significant number of these are
obviously initiated by individuals relying on an interpretation of the
existing law 1 confhiet with that relied upon by the Department of
Motor Vehicles, Once these 1ssues are resolved by the appellate eourts.
the number of formal hearings will probably dechne slightly.

‘While on the whole, the costs of administering this program far ex-
ceed original expectations, 1t 1s felt that this cost does not begin to ap-
proximate the savings realized at the county level as a vesult of the
reduced number of contested cases prosecuted in the erinunal counrts

HEARING OFFICERS

Some members of the Committee seriously questioned the advisibility
of having Department of Motor Vehicle employees without any legal
training sitting as hearing officers. Two alternatives were suggested.
One was that the Department be requred to hire lawyers and the
other was that the entire suspension proceeding be removed from the
Department and placed with the courts.

There are four primary objections to the latter proposal First, the
suspension proceeding was conceived as administrative in nature and,
therefore, should be retammed within an admistrative rather than a
Judicial context.

Second, the suspension proceeding is separate and distinet from any
eriminal proceeding which might be nitiated agamnst the individual
nvolved, and speeial care should be taken to prevent the two separate
proceedings from being blurred together in either the publie’s or the
court’s mind.

Third, and along sumilar lmes, if the suspension proceeding were
removed to a judicial setting, 1t could easily become a part of the
plea bargaining process and lose some of s effectiveness as an evi-
dence gathermng device Distriet attorneys faced with the desirability of
obtaining a convietion of some sort might be willing to bargain away
the suspension provisions m return for a lesser plea Thus, an indi-
vidual would neither lose his license nor be convieted of drunk driving.

Fourth, and finally, a judicial proeceeding would be far more expen-
sive than existing administrative process

The basie argument in support of having the proceedings placed within
the court system is that the parties involved will then be afforded the
legal safeguards inherent m our legal system. The suspension hearing
concerns 1tself not only with determining questions of fact, but with
the legal implications of those facts as well Furthermore, the involved,
and sometimes obscure, rules of law which determine the admissibility
of certain types of evidence are not whimsical rules. They exist for
well-founded reasons and their application in a suspension hearing
can only be assured if the hearing is before a legally tramed person.
This, the argument runs, can best be guaranteed 1n the court room.

The other suggestion, that the Department hire attorneys as hearing
officers, offers the advantage of having legally trained individuals de-
ciding legal issues without involving the exorbitant costs necessitated
by transferring the proceeding to a judicial setting. The Department of
Motor Vehicles has submitted one projection to the Committee estimat-
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ing that such a changeover would cost approximately $120,000. It
should be pointed out, however, that this estimate was dependent upon
certam other technical changes in the law which would allow the De-
partment savings m other areas.

LOCATION OF THE HEARING

The existing law requires that the suspension hearing be held in the
licensee’s county of residence. This creates a burden for many law
enforcement agencies throughout the State. They often have to send
men long distances at a great cost i ineonvenience and expense. Work-
mg manpower 18 lost and travel expenses swell already over-burdened
budgets On the other hand, mdividuals who become the subject of a
suspension proceeding will often find 1t almost impossible, or at least
extremely meonvenient, to return to the couniy of arrest in order to
take part m the proceeding They may well have jobs which would be
jeopardized by thewr absence, vr the great distance mvolved may well
make the trip prohibitive financinlly.

‘While the Committee does not recommend a change m the law at this
time, 1t does feel that this 13 a matter which deserves further considera-
tion It may well be that legislafion effecting a compromise between the
varying interests of law enforcement and the private individuals m-
volved might be appropriate, Such a compromise could possibly pro-
vide that the hearing should be held 1n the county of arrest unless
the licensee upon the filing of an affidavit of guod cause requests that
the hearing be held 1 the ecounty of his residence Such an affidavit
could state facts mdicating that returnming to the county of arrest
would work a hardship and that there was not then pending in that
county a erummal aetion requiring his personal appearance. It would
seem that 1f the licensee was returming to the county of arrest in order
to appear at a ermumnal hearing arising from his arrest, 1t would re-
quire hittle to schedule the suspension proceedmg fur the same period
of time.

THE DOUBLE PENALTY SITUATION

One problem that has bothered both the Committee and members of
the general public for some time concerns the licensee who, while m a
drunken condition, refuses to take one of the three required tesis and
later, upon sober reflection, realizes that he was intoxicated and volun-
tarily enters a plea of gmlty to drunk driving.

Under the existing law he still loses his license even though the
wltimate purpose of the ‘‘implied consent’’ law has been accomplished,
He has been found gwmilty and Jus plea has, in effect, rendered his
earhier refusal meanmgless The invocation of the suspension penalty at
this pomt seems unnecessarily harsh and vindietive under the circum-
stances

From time to time various proposals have been put forward to solve
this problem The ‘‘Santa Clara Plan’" was suggested to the Committee
durmng the hearmg Essentially, 1t would pruvide that the suspension
proceeding would he mitiated by the court, during a trial on the charge
resulting from the arrest. This would mean that only those who re-
fused the test and also pled not guilty would be subjected to the sus-
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pension provisions An mdiwvidual who pled guilty would avoid their
effect since he would not be placed 1n a trial setting

This proposal seems defective for both cunstitutional and policy re:-
<ons» The poliey reasons agamst 1t are first, 1t would put the suspen-
sion proceeding directly m the hands of the distriet attorney where it
would almost certainly become a part of the plea bargainmg process,
and, second, the distriet attorney would often find that he was unable
to 1mitiate a eriminal action (espeecially in felony cases) because of n-
suffivient evidence and would thus at the same time be blocked from
instituting the suspension proceeding Under tlese circumstances an
wmdnidueal who refused the aleobol test could suceessfully avoid hoth
the prosecution on the eriminal charges and the suspension of his
license.

The constitutional objections to the “*Santa Clara Plan’ are that
it 15 both coervive 1n effect and vielative of the equal protection clause
Tt is coercive because 1t would have the clear and patent effect of 1n-
ducing individuals to plead gwlty 1w order to avoul the loss of thewr
hicense under the suspension provisions It vielates the equal protection
clause in that the suspension provisions would be invoked only agamst
those mdividuals who, m fact, contested a eriminal action Thus, simi-
lar mdividuals eommtting similar aets would be accorded different
treatment based upon a standard whieh is totally unrelated to the acts
which make them subject to the loss of their hicense

THE BREATH AND URINE TESTS

Durmg the hearing the reliability and virtue of both the breath and
urine tests were seriously questioned Law enforcement personnel seem
to have the greatest objection to the urme test, while the objection to
the breath test was raised primarily by members of the Committee

However, 1t 1s felt that as long as the “1mplied evnsent”’ law remains
on the hooks all three tests should remain Muny mdividuals will
ohject to the takmg of blvod and they should be allowed an alternative
method of measuring their aleohol content For those who mmght object
to the scientific reliability of the breathalzer, the urime test should be
provided, and the meonvemence that 1t might cause law enforeement
seems to be a rather weak argument for diseontinuing that test There-
fore, the Computtee recommends that all three alternative tests remain
m the law as 1t presently exists

PRESUMPTIVE LEVEL

The Federal Government recently passed legilation which requires
the States to either enaet legislation establishmg o presumptive level of
1096 at which all persons will be presumed to be mtoxicated, or submit
to the possibility of losing federal highway funds to which 1t wonld
otherwise be entitled If Califorma does not enaet such a presumptive
level durmg the 1968 General Scssiom of the Legislature, there 1 a
possibility 1t could lose federal lughway funds

‘While practieally all available seientifie evidence mdicates that every
person 1s appreciably affected when the content of aleohol i their
blood system reaches a level of 109%, the issue of a presumptive level
still remams a lughly volatile one The Committee was unable to reach
an agreement and, therefore, makes no recommendation at this time,






SECTION 8

JUDICIAL AUTHORIZATION FOR
ELECTRONIC EAVESDROPPING




INTRODUCTION

Pursuant to House Resolution No 538, introduced by Assemblyman
Newton Russell, the Assembly Committee on Rules directed the Assem-
bly Commuttee on Criminal Procedure to study the subjeet of judicially
authorized eavesdropping The Committee held a legslative hearing
and heard testimony from expert witnesses on the legal and policy
1ssues mvolved The Commuttce hereby submits its report, including
an analysis of the problem and conclusions with respect to the desira-
bility of any future legislation

RIGHTS OF PRIVACY AND THE WAR AGAINST CRIME

Each new blessing of modern technology seems to earry with 1t a
concomitant eurse Such 18 the case with electrome eavesdropping Pri-
vate conversations are now subject to clandestine interception by means
of highly sophisticated telephone wire taps and sensitive mircophone
equipment This report concerns the desirability of enacting legisla-
tiom which would permit police to make hmited eounrt-supervised use
of thege technologieal advanees to fight erime

The view that this use of electronic surveillance would be a blessing
is based, of eourse, on the value assumption that the apprehension
and eonvietion of these who engaze in erimmal conduet 15 good In-
deed, this value bulwarks our entire body of ermmunal law The view
that such a law wnuld be a curse is founded on the value assumption
that the freedom from the mvasion of one'’s privacy 1s good Indeed,
the right to privacy is a fundamental right enjoymg constitutional
status

These two basic valaes are properly seen as bemng in conflict with
one another only 1f certamn empirical deternminations of fact are made.
To show that a judicial authorization statute would be a blessing, 1t
is necessary to prove with reasonable certamnty that a himuted use of
electromie survelllanee can. as a matter of faet, sigmfieantly aid law
enforcement m appreliending erimmals and aid e¢rmunal eourts m
determmmg guilt On the other hand, to show that a system of eaves-
droppme warrants would be a curse. it 15 necessary to prove with
reasonable certamty that restricted electromie surveillance would create
an unreasonable risk of mvading rights of privacy

The Comnittee has carefully weighed the values and evaluated the
factual evidenee Tt is unable, however, to make a recommendation
with respeet to the passage of an eavesdroppmg warrant law.

STATE OF THE LAW

On the constitutional level. recent United States Supreme Court
cases make 1t clear that eavesdropping is governed directly by the
Fourth Amendment The first half of that Amendment provides that,
““The right of the people tfo be <ecure 1 theiwr persons, houses,
papers, and effects, agamst unreasonable searches and seizares, shall
not be violated . *’ The right of privacy guaranteed hy this amend-
ment has been conelusively interpreted to extend to conversations The
electronic imterception of those conversations has been conclusively
mterpreted to be a ‘‘search’” The econstitutional problem, therefore,
is establishimg a test for distinguishing those governmental eavesdrops
which are ‘‘unreasonable’” from those which are not The Court has

(52)
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employed, individually ond 1n various combmations, three different
tests thus far the trespass theory, the one-party consent theory, and
the warrant appruach. The most recent Supreme Court pronounce-
ments m the area, the Osborn, Beryer, and Ket: cases, shed conmder-
able ight on the present status of these three testy

At one time the Court felt unreasonable searches were those mvolviny
a physical trespuss on private property Later this was modified 1o
proseribe only physical trespasses n **constitutionally protected aveas’’
Iatz, however, now makes 1t very elear that the Fourth Amendment
protects people, not places, and that the trespass vationale 1s no longer
controlling.

For years the Court has permitted any electromie search where
the government official has received the prior comsent of one ot the
parties to the expected conversation Although, 1n efteet. this theory
allows the privacy of the non-vonsentmg party to be mvaded, 1t 13
accepted on the ratwmnale that any eommunieation, even 1f mtended to
be confidential, can be later disclosed verbally to a third party A
recordmmy ot the communication 1s more reliable evidence than a con-
versant’s subsequent testinony about 3t Osbora was a one-party con-
sent cuse, and the Court could very easily have upheld the adnussiinhty
of the cavesdroppmng evidence on that basis The Court chose, however,
to decide the case on the new basis of the presence of judicial authori-
zation.

The judieral warrant approach s suggested by the very wordmg
of the Fourth Amendment itself The second half of that Amendment
provides that no warrants shall sssue, but upon probable cause,
supported by oath or affirmation and particularly deseribimg the place
to be searched, and the persons or thmgs to be seized” The Borger
case declared a New York judicial anthorization statute unconstitu-
tional on the grounds that 1t farled to requre the particalar descrip-
tions called for by the Fourth Amendment The Kufz case held m-
admissible eavesdroppimng evidence, which had been obtained with mm-
mal mterference with any mghts of privacy, but which had not been
gathered pusudant to a judielal warrant Agam, m hoth of these cases
the Court failed to cite lack of eonsent as a basis for the decision

There 15> no definite answer to the wsue whether the Supreme Court
would uphold a convietion based on the admission of evidence oh-
tamed pursuant to an eavesdroppmy warrant issued under a tightly
drawn statute Most lawyers seem to feel, however, that Osbein.
Berger, and Katz, when read together, maply that the Court would
uphold such a eonvietion

At the federal statutory level, Section 605 of the Federal Communi-
cations Act provides that no mnauthormzed person shall ““ . uter-
cept . and divulge . tor' . recerve . . and use . for
his own benefit " any wire or radiv communication (emphass
added) The use of the conjunctive, *and.”’ rather than the disjunctive,
‘or’?, and the amhgwity inherent m the term, *‘use'’, make the mean-
mg of this section unclear What 1s clear 1s that certain wiretapping
activity 18 violative of federal law, and that proseribed conduect
could not specifically be authorized by state statute This does not
apply to microphonic surveillance or any wiretapping which federal
law does not outlaw.
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AN EAVESDROPPING WARRANT STATUTE *

Although the Commttee 1s unable to recommend the enactment
of an eavesdropping warrant law, and although the constitutionality
of guch a measure 15 not defimite, the Committee feels, nevertheless,
that it is essential to discuss several major 1ssues one would encounter
in drafting an eavesdropping warrant law.

The major problem would be to spell out exaetly what must be par-
tieularly described 1n an applieation for a warrant and in the warrant
itgelf, and how the warrant is to be executed. This 18 to guarantes the
presence of probable cause and to protect aguinst any more than neces-
sary interferences with right of privacy. Osborn, Berger, and Kaiz
contain a great deal of discussion m this area, and may give the drafts-
man considerable help m knowing what standards and procedures to
establish.

A second major issue is what crimes should be covered. Because of
the risks to privacy inherent mn any further governmental electronic
eavesdropping, many feel that the scope of any new law should be re-
stricted to only those types of criminal conduet we view as
especially bheinous Thus, 1t might be proper to lumit its use to only
those cases where felonies, or even certain specially enumerated felomes,
were involved But the prime purpose and effect of eavesdropping legis-
lation is to aid law enforcement in the fight against organized crime.
To the extent that orgamized crime exists i California, it is gen-
erally crime of the wvietimless variety. With respect to victimless
criminal activity such as gambling, prostitution, and narcoties, society
generally has ambivalent attitudes. We abbor the criminal boss who
purveys sin for profit, but we are more tolerant with respeet to his
customers. But the wisdom of trying to draft a statute which would
distinguish between those who participate m a given crime for
business and those who engage m the same crime for pleasure 1s
questionable.

Another possible means of restricting the scope of such a law is to
differentiate between various types of conversation Police can over-
hear presently operative commussions of verbal erimes, such as extor-
tion, bribery, or conspiracy. Or police can merely overhear evidence
about past or future crime In light of the Supreme Court’s recent
rejection of the ‘‘mere evidence rule’ no distinetion could meanmg-
fully be drawn between comnussions of erime and evidence of crime.
But police can also overhear confessions of erime, and these statements
may be worthy of special treatment. One can argue that confessions
obtamned through the use of electronic devices should be inadmissible
either on the ground that they deny one’s mnght to counsel, or that they
violate one’s privilege against self-merimmation. Thus, confessions
could be excluded from coverage.

From a constitutional standpoint, and from a logical policy stand-
point, 1t is clear that any statute passed should apply equally to wire-
tapping and to microphome eavesdropping But the federal prohibition
on wiretapping creates the problem mentioned above. Thus, a statute
could be made applicable either only to microphonic eavesdropping or

* See appendix for text of statute proposed by Paul Savoy
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to all forms of electronic surveillance not 1llegal under federal law
This latter tack would allow state courts to interpret these ambigmities
in Section 605 of the Federal Communications Aet which federal courts
have for so long left unsettled

Another crueial problem is whether to extend the judical authoriza-
tion rationale into the area of one-party consent cases One approach
would be to allow law enforcement the option of obtamning either the
consent of one party to the expected conversation or an eavesdropping
warrant Another approach would be to allow electronic surveillance
only in those situations where both consent and a warrant were ob-
tained The third way to alter the present law 15 to require a warrant
in every case and to render consent thereby irrelevant This may in-
deed be the direction 1 which the eourts are headed

Finally, there is the problem of the admissihility of electronically
gathered evidence. On the one hand, a statute could provide that
all evidence collected pursuant to a lawfully obtamed and executed
warrant would be admissible 1 court On the other hand, one might
wish to Iimit the admissible evidence to those conversations particularly
deseribed in a warrant The only reason to prefer the second alternative
18 the fear that law enforcement personnel might mvent grounds upon
which to base an appheation for a warrant m order to engage in a
general search,

CONCLUSION

The Assembly Committee on Criminal Procedure is unable at this
time to make any recommendation with respect o the enactment of a
law authorizing judicial eavesdropping warrants,
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APPENDIX

Act Proposed by Paul Savoy, Associate Professor, School of Law, University
of California at Davis to add Chapter 3A to, and to amend section 433
of, the Penal Code, relating to electronic eavesdropping by law enforce-
ment officers.

SECTION 1 Chapter 3A (commeneing with section 1543) 15 added to 'Citle
XIY of Part YI of the Penal Code, to read

CHAPTER 3A

s EAVESDROPPING WARRANTS
ec,

1543  Definrtions,

1544 Application for Warrant,
154dn Issuance of Wariant.

154ih Form and Content of Warrant
1544c Period of Effectiveness.

1544d Renewals,

154de. Execution.

1544f Retuin

1544z Notice

154£h Records to be Maintained
15441 Custody of Sound Recordings
1545 Admissilahity of Evidence
1546  Annual Reports.

1547 Penalties

1545 Remedies

§1543. Definitions
The tollow ing definitions a1e applicable to this chapter
1. “Bavesdropping” means the intentional overhearmmg or recording of a con-
versation without the consent of at least one party thereto, by a person not
pLesent theieat, by means of a device

2 “Deviee” means any mechanical o1 electionie instrument or equipment de-
signed or used tor avvustical detection without regard to whether the mstalla-
tion or operation of the instiument or equipment 1equires a physical tiespass
upon puvate premises “Device” does not inelnde any istrument designed or
used tu tercept a telephonic ov telegiaphiec communicatwon by making a
eonnection, physically, 1nductively or otheiwise, with any telephune o1
telegiaph wize, hine, cable o1 instrument

3 An “eavesdropping wartant” is an erder 1n writing of a judicial officer dnected
to a publie otheer, authorizing eavesdropping, as defined by this section

§1544. Application for Warrant

1 An appheation ex paite for an eavesdropping watiant may be made only by
the Attoiney Genetal, or an assistant o: deputy Attoruey Genenal espressly aund
particulatly designated by the Attorney General for such purpese. or hy a distriet
attorney or an assistant or deputy distiiet attorney so designated by a district
attoruey for such purpose

2 An application for an eavesdiopmng wairant must be 1 wuiting, subscribed
and sworn to by an applicant authorized by tlns chapter and must contain the
fullow 1ng

{a) A statement of fucts estabhslhung piobable canse to believe that the con-
versation of a paiticularly descuibed peison m a particularly descithed place or
premises will constitute evidence of a particulmly desciihied crune or will materiaily
a1d 1 the apprehension of the perpetiator of & paiticularly described erime, and

(L) a particular deseription of the nature of the conveisation that is evpected
to oceur, and

{e) the name and position or classification of the publie officer who 18 to execute
the warrant; and

(d) a statement of facts establishing that there are no other means reasonably
avatlable to obtam comparative evidence or mfoimation, and
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{e) a statement of tbe perind of time for which the eavesdioppmg is required to
be mamtained, melnding, 1f practieable, n designation of the homs of the day ot
night duimg which the convelsation reasonably may be evpected to veeni, and

1if & smiepirons entiy upon o pinvate place or memses 1s tegquued m
order to anstall an emvesdiopping device pursuant to a warant issued nnder thus
Chapter, a statement

i1} that there are no other means 1easonably avaighle by whbich the eaves
droppimz mav he accomphshed,

(2} descraling penerally the device to be mstalied, and

(8) establishing reasomable giounds to behese that such place or premses
will he unoceupied at the tune of eotry, and

(g} 1f a prwr applhieation has been submitted or a warant previously ob-
tained for earvesdiopping with tespect to the <ame person and plarce ot premises ful
which a wartant 1« presently <ought, a statement disclosing the date of applieation
ecourt, name of appheant, and where applicahle the date of executien, results and
pLesent status of the mvestigation, and,

(hy 1f there fre ewigent encumstances tequuing the postponement of notice
pursuant to seetion INdde, a descuption of such entcumstances, neludig reasons
for the applicant's belief that secieev 15 essential to the eflicney of the pending
1my estigation

§ 1544a. lssuance of Warrant

1 An appbeation fo an eavesdropping watiant must be made to a judge of the
supeuior comit 1 the county 1 whieh the wairant 1s to be evecuted o1 ta a
Judge of the supetiat eowrt in the eounty m which an othee of the applicant 1
located One supeirlor court judge shall be expressly and particularly designated
m each county for sueh purpose 1y o Presiding Justice of the Lomt of Appeals
for the Distriet in which the superior eounrt 15 located

2 Tf an appheation bas been made to a judge of a superion comrt pursuant to
partagiaph (1) ot tlis secbion and has been denied, a furither applicabion may be
made to a mesiling Justice of the court of anpeals for the district m which snch
superior court 1s loecated, or to an Associate Justiee thercof decignated by a
Piesiding Justice for such purpose

3 The judge or justice, before 19suing an easve~dioppiing wauzant persuant to thrs
chapter, may esamine under oath m otheiwise mterrogate any peison fur the
purpose of deternuning whether giounds ewvist for issiance of the wariant
Any such exammation or interregation must be 1ecorded or summatrized on the
tecord 1y the coutt IE an application for & waniant 1s demed, the judge or Justice
shall state his Teasons for demal on the record

4 In any case m wlich an application for an eavesdropping warrant has been
made and dented, a subsequent appheation with 1espect to the identwcal eume,
premises o1 place, and comversation must be aecompanied by the onginal appheu-
tion and suppulting papers

§ 1544b. Form and Content of Warrant

If the judge o1 justice 16 sabisiied that grounds evist for the 1ssuance of a warrant
pursuant to thiy chapter, he shall grant the applieation and issue a warrant The
watrant must contam the followmg

1 'The name of the 1ssumyg cvurt and tbe subseription of the 1ssumng judge
or justice, and

2 The date of 1~snance, date of effec! termimation date, and where practieable

the hours of the day ov mght durmg which the eavesdiopping may be con-

ducted , and

A patticular descuiption of the petson aud the place or pienuses upon which

ey esdiopping may be conducted, and

A particolar description of the nature of the conversation to be obtuned

by eavesdiopping, meluding a siatement of the erime to which 1t relates, and

The nawe and positzon o1 classification of the public officer who i tu evecute

the warrant, and

6 A direction that the wairant and any recordings of conversations mnde
pursuant theveto be ictuined and delnered to the issmong court within the
time specified by section 1544f, and

W

[
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7. An express authorization fm a sunieplitious entry upon a private place or
premises to install a specified eavesdropping device, if such entry 1s necessary
to evecute the warrant

§ 154dc. Period of Effectiveness

1. An eavesdropping warrant shall be effective for a period specified by the issu-
g judge or justice, but 1n no event shall such period exceed ten days,

2. An eavesdropping warrant may be issued in advance of the date of effect of
execution of the warrant, but 1n no case shall a warrant be issued more than 15
days preceding 1ts effective date.

§ 1544d. Renewals

1 At ony time prior to the expiration of an eavesdropping warrant or a renewsl
thereof, the appheant may apply to the judge or justice who issued the original
warrant, or if such judge or justice 1s unavailable, any judge or justice authorized
by section 154£fa to issue eavesdropping warrants, for & renewal thereof with re-
speet to the same person and place or premises

2 An application for renewal must set forth the results to date of the eaves-
dropping conducted pursuant to the warrant sought {o be renewed The application
must also estabhsh probable cause for the applicant’s belief that additional conversa-
tions of the person descrihed 1in the orginal wariant will occur in the place or
premnses designated therein and will constitute evidence of the crime described
therein.

3 An application for renewal also must 1ncorporate the original warrant together
with the apphication therefor and any supporting papers.

4. If satisfied that grounds exist for renewal of the warrant, the judge or justice
must 1ssue an order renewing the eavesdropmng warrant and extending the authon-
zation for a period not exceeding ten days from the entry thereof.

§ 1544e. Execution

1. An eavesdropping warrant may be executed pursuant to its terms anywhere
n the state.

2. An eavesdropping warrant may be executed only by the public officer desig-
nated 1n the warrant.

§ 1544f, Return

Within ten days after termination of the warrant or the last renewal thereof,
the applicant or publie officer who executed the warrant must return to the 1ssuing
judge or justice the warrant, together with the application therefor and any sup-
porting papers on which 1t was 1ssued. He must also submit to the court a written
mnventory of the recordings made of eavesdropped conservations, together with a
summary of the contents of the recordings, subscribed and sworn to by the applicant
or public officer

§ 1544g. Notice

1 Within thirty days after the termination of the warrant or the last remewal
thereof, written notice of the execution of the warrant must be served upon the
person named 1n the warrant whose conversation was the subject of the eaves-
dropping and upon the owner, lessee, or occupant of the place or premiges m which
the eavesdiopping device was 1nstalled

2, If there are exigent circumstances requiring postponement of notice beyond
the initial tlurty day period, or beyond an extended period authorized by paragraph
8 of this section, an applhication may be made at any time prior to the expiration
of such period to the judge or justice who issued the original warrant or remewal,
or 1if such judge or justice 13 unavmlable, to any judge or justice authorized by
section 1544a to 1ssue eavesdiopping warrants, for a postponement of notice.

8. Upon 2 showing that continued secrecy 1s essential to the efficaey of the in-
vestigation, the judge or justice may extend the time within which notice must be
served for an additional period not to exceed thirty days.
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§ 1544h. Records to Be Maintained

1. A copy of the wanant, any 1enewals of the warrant, the applications therefor
and any suppoiting papers shall he retamned by the judge or justice 1ssumng the
warrant Such documents shall not be open to public inspeetion until after notice of
the execution of the waiiant has been served pursuant to section 1544g Thereafter,
such documeunts, together with the original documents returned pursuant to section
1544f shall be filed with the cletk of the 1ssuing eourt and shall be open to public
mnspection as a judieial record

§ 15441, Custody of Sound Recordings

1 Upon retuin of an eavesdiopping wariant, the judge or justice shall direct
that an) sound reccrdings obtmned puisuant to the warrant be held in the custody
of the applieant upun condition that they be returned to the court upon order
thereof or delivered to any other court upon order thereof

2 To nssure the physieal mteguity and security of sound recordings obtained
pursuant to an eavesdropping warrant, the Attorney General shall preseribe uni-
form statewide procedures govermng the custody and safel of such d
These procedures shall include the making of written records by the Attorney
General and each distuiet attorney that will reflect as fully ag possible the loeation
and use of such 1ccordings throughout the period of custody.

§ 1545. Admissibility

Al evidence obtamed pursuant to an eavesdropping warrant issued in accord-
anee with the provisions of this chapter shall be ble 1n any 1 or
administrative proceedmg or before the grand jury.

§ 1546. Reports

1. All courts 1ssuing eavesdropping warranis shall make annual reports relating
to the operation of this chapter to the Judicial Council. The reports shall contain
(1) the number of applheations made, (2) the number of warrants issued, (3) the
effective period of such wailants, (4) the number and duration of all renewals of
warrants, (5) the erime 1n connection with which the eavesdropping was con-
ducted, (6) the name of the applicant, and (7) the results of the execntion of each
warrant

2. The Attorney General and each district attorney shall make annual reports
to the Judicial Couneil contaimng (1) a statement of the purposes for which
evidence or information obtained puisuant to an eavesdropping warrant was used
i each case 1n which such a warrant was executed; (2) the present status or
disposition of all cases in which an eavesdropping warrant was executed, and (3)
& general deseniption of thie nature of the devices utilized in the execution of such
wariants

3 The Judimal Couneil shall make annual publie reports of all information and
data collected on the operation of thiy chapter and shall from time to time submit
to the legislature such recommendations as 1t may have with respect to changes n
existing laws goverwng electronic eavesdropping

§1547. Penalties

Any person who engages 1m eavesdropping without a warrant, or who obtans
information ag a result of eavesdropping and before such information becomes
2 publie record discloses such mnformation for a private purpose or for any pur-
pose not authorized hy this chapter, shall be pumishahle by mmprisonment in the
state puson for a period nut exceeding five years, or 1 the county jal for a
period not exceeding one yeal, or by fine not exceeding five thousand dollars
($5,000) or by both fine and imprisonment

§1548. Remedies

1 Any person whose cunversation 15 overbemrd o1 recorded by an eavesdropping
device the installation ot opcration of which 18 not authorized by a warrant
1ssued pursuant to this chapter mey bring an action agamnst the person who in-
stalled or vperated such device
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2 Any person who 15 mjured by diselosute of mformation obtamed by menns of
an eavesdropping deiice and hefore sich imformation becomes a public 1ecord, whete
the disclosure 18 fur 2 prinate puipese or for any purpose not authorized by this
chapter, may bring an aefion against the peison who made such disclosure

3 In an action pursuant to paragraphs 1 or 2 of this section, he plamtiff may
recover the greater «f the follawing amonnts

(a) Three thousund dollars ($3,000)

(b) Three time~ the amount of actual damages, if any, sustained by the

plaintff

4 Any person mav 1u aecordance with the provisins of Chapter 8 (commeneing
with Seotion 525) of Title 7 of Part 2 of the Code of Crimnal Procedure, bring
an actum to enjoin and restroin the 1ostallation or operation of an eavesdropping
device on the ground that

{a) the eavesdroppmng 15 bemng conducted without a warrant issued pursuant to

this Chapter or

(b) the eavesdiopping 1s being condncted with a wmiiant and (1) the warrant

or affidavit for the wairant doees not eomply with the 1eguirements of this
chapter, or (2) the method of executiun of the wartant did not comply with
the reguirements of thig chapter, or (31 the eavesdropping 1s heing con-
ducted o violation of fedeal o1 state eonstitutional standards

5 It 1» not n neressary prereqitisite to an action pursnant to this seetion that
the plamtuf bhas suffered, or be threatened with, actual damages

SECTION 2 Section 633 of the Peual Cnde 15 amended to 1end -
§633

Nothing 1 Section 631 or 632 shall lie constived as proluhiting the Attorpey
General, any dwstriet attarney, ot any assistant, deputy, or mvestigator of the
Attorney Geneial or auv district attorney, o1 any officer of the Cahfoinia High-
way Patrol, or amv cluef of police, asustant cluef of police, m policeman of a
eity or city and eonnty, or anv sheruff, under-sheniff or deputy sghenff regularly
employed and paid as such of a county. or amy person acting pursuant to the
direction of one of the above-nomed law enforcement officers aeting within the
scope of lis authouty, fiom overheaming or recording any commumeation which
they eonld lawfully overliear ov record prior to the efrective date of this chapter

Notlhing i Section 631 or 632 shall be consirwed as prohibiting any publio
officer nuthorzed by Section 154}e of the Penal Code for overhemrmg or reemding
any conversafion prrsuent to an eavesdiopping warr anl wesucd m wccordance with
the promgions of Chapter JA of the Pennl Code

Notlhing 1 Kection (31 or 632 <hall be construed as 1endering padmussible any
evidence ohtmned bv the ahove-named peisons Ly means of overhearing or record-
ing any communicatwon which they could lawfully overbear m record prior to the
effective date of this chapter

Nothmng tn Section 031 o1 §32 shall be ¢onstiued as rendertng wmadmiasible
any crimitnal or admunshatue proceeding, or before the grand jury, any evidence
obtained by meanz of an eavesdropping warrant ssued wm accordance with the
provisions of Chapter 34 vf the Penal Code



SECTION ¢

REIMBURSEMENT FOR THE
LEGAL SERVICES PROVIDED BY THE
PUBLIC DEFENDER




INTRODUCTION

The Committee met in Monterey on September 26, 1967 to consider
a number of proposals allowing a county to seek reimbursement from
indigent defendants for legal services provided by the public defender.

In recent years Califormia has experienced an expansion in the
nature and quality of the legal services 1t provides for indigent erim-
inal defendants Th:s expansion. prompted largely by state legislation
and court deeision, has resulted n one of the finest and most expensive
public defender systemns i the eountry.

Unfortunately, however, even though 1t may be the finest and most
expensive system n the country, it is still not operating as effectively
and as efficiently as it could. It still suffers from the restramnts of a
lhimited budget Under existing law, the state contributes 10 pereent of
the cost of maintaining a public defenders’ office while the counties
contribute the rest. Given the already over-burdened state of county
budgets, this means that a public defenders’ office is typically over-
worked and understaffed And this, of course, cuts into the quality of
the services provided for mmdigent eriminal defendants

‘While the average client of a public defender is not in a position to
afford expensive private counsel, he is oftentimes capable of contribut-
ing something toward the expense of his defense. For example, every
public defender has ou occasion been foreed to represent a person who
may have five hundred to a thousand dollars available for counsel. but
whose case in s0 involved that no private attorney will handle it for
that amount And a large number, perhaps a majority, of any public
defenders’ chentele 18 capable of paying ten or twenty-five dollars for
the services they recerve Tew private attorneys are gmng to take on a
case for that amount, regardless how little work may be 1nvolved. Even
those chents who are unable to afford a penny when they first come
to the public defender may subsequently be in a position to contribute
something. If the public defenders were allowed to tap these finaneial
reservoirs, they could augment their budgets sigmficantly without seri-
ously overburdening either their clients or the taxpaying public

This opportunity for mmproving the services available to indigent
defendants becomes apparent when it is considered in eonjunction with
the fact that the average case 1s processed through a publie defenders’
office at a cost of about fifty dollars If an average of only twenty
dollars a case were collected by a public defender, he could merease his
budget and staff by almost half, Better yet, he could afford to retain
and keep the professional and experienced defense attorneys necessary
to an effective system of eriminal justice.

POSSIBLE APPROACHES

During the 1967 General Session the Committee considered three
bills dealing with this subject Senate Bill 936 by Senator Lagomar-
sino; Assembly Bill 2111 by Assemblyman Harvey Johnson; and As-
sembly Bill 2546 by Assemblyman Meyers. Each of these bills suggested
a different approach and they were referred to a subcommittee for
study and recommendation. While the subeommittee was able to arrive
at a compromise recommendation acceptable to all three authors, the

(62)
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regular Committee rejected the recommendation and the three bills
died.

All of the approaches which have been suggested to the Commit'tee
break down basically into three dufferent kinds, each capable of being
served by three different collection methods Hach of the approaches 1s
briefly described below with appropriate comments.

THE LOS ANGELES APPROACH

Los Angeles favors a system under which the defendant and his im-
mediate relatives would be Irable for the costs incurred in represent-
ing the defendant They would like to see legislation introduced whieh
would give the county board of supervisors the power to set fee sched-
ules and the authority to collect those fees They propose implementing
the latter suggestion through a county collection ageney and eivil liti-
gation It was pointed out that Los Angeles iz presently pursuing a
similar program with respeet to medical assistance to the poor and
indhgent and that the county is recovering between 30 and 35 percent
of 1ts bilhngs Most of the payments are made on a time payment basis
and many of them are compromised for a lesser amount because of the
finaneial condition of the mdividuals involved Los Angeles feels that
it could be equally successful with eriminal defendants and their im-
mediate relatives

The primary objection to this proposal is directed towards the in-
cluston of the defendant’s relatives among those financially responsible.
Many feel that even askimg a wife to pay for the criminal acts of her
husband is inappropriate. To go beyond that and ask other immediate
relatives sueh as father, son and brother to pay for the eriminal acts of
a person they could net hope to eontrol seems unconscionable,

Other objections were made to the inelusion of all defendants within
the scope of the plan Some members of the Committee feel that those
defendants who are not found gunilty should not be made to bear the
cost of their prosecution Presumably they are mnocent Since society
brought them before the court, society should pay the costs.

It was also pointed out that 1f reimbursement is sought from all
defendants the cost of collection might outweigh the amount eolleeted.
Both those acquitted and those sent to prison can be expected to resist
collection of any sort; the former because they were unjustly acgused
and forced to undergo an unwanted expense, and the latter because,
being 1 prison, they have little to lose Of the remaining individuals,
those convicted but not sent to prison, they are not typically known as
prompt bill payers They tend to be the more irresponsible element of
society. as well as the more transient. Bill collectors would have far
more difficulty collecting from them than they do from the medically
indigent There will always be a greater number of responsible 1ndivid-
nals seeking medical aid than being convieted of crimes, This holds
true even among the poor.
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THE SAN FRANCISCO APPROACH

Mr Edward Maneusco, the Publie Defender of San Franecisco, sug-
gested an approach that would allow the public defender to either eol-
lect a feee in advance or obtain a signed commitment to pay He does
not favor extending liability to relatives, but believes that all de-
fendants should be required to pav even 1f they are aequitted or sent
to prison In addition to obtamming a fee or commitment in advance, he
woulld also like to see payments allowed as a econdition of probation or
parole

The objections to collecting from all defendants that were raised
against the Los Angeles Plan are equally applicable here. In addition
to those problems, there is the additional one of collecting fees mm ad-
vance of services rendered Within a general range it is usnally pos-
sible to make a fairly aceurate estimate of the amount of work that
will be involved m a typieal criminal ease But this does not always
hold true Often cages will demand erther far more or far less work
than had been expected In this latter situation, refunding money to the
client, especially a dissatisfied elient, could ecanse complieations The
county could well find itself involved in a namber of small, and some-
times mabeious, suits each costing as much as the original defense
Furthermore, the propriety of the county taking money m advance of
& eriminal prosecution seems questionable Even though 1t may involve
greater colleetion problems. 1t would seem better to collect upon the
conelusion of a case rather than at its begmning.

THE PROBATION APPROACH

The third snggested approach is one that would require reimburse-
ment only from those individuals who are both convieted and granted
probation It would allow the eourts to 1mpose as a condition of pro-
bation a requirement that the defendant pay a specified amount for the
costs of his defense The amount would be hmuted to one which
the defendant could reasonably be expected to meet and he could be
given sufficient time in which to pay 1t.

The objections to this approach are that it diseriminates against one
class of defendants, unreasonably limits the amount of money whieh
could be obtained, and might induce certain individuals to reject
probation when they might otherwise aceept 1t The advantages of this
approach are that it does not burden the innoeent with the costs of
their defense, involves fewer collection problems by providing a greater
inducement, and allows the court to deecide what amount should be
paid The eourt can make this decision at the close of the case with
help from both the public defenders office and the prebation office
and it can easily make subsequent adjustments should they prove neces-
sary Civil litigation would never be involved.
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COLLECTION METHODS

‘While all of the above approaches were submitted with a specific col-
lection method in mind, they are all capable of bemg adapted to
any of the following methods

First, payment to a private or public eollection agency This
system 1s best smted to the Los Angeles Plan and offers one distinet
advantage m that it would provide trammed professional bill collectors
for what may well prove to be a difficult job

Second, payment direetly to the public defenders’ office While this
approach 15 posstble, 1t 15 probably the most mappropriate Most pubhe
defenders shy away from 1t They have nerther the staff nor the
facilities to handle large sums of money nor are they able to handle
the eollection problems that would be necessarily involved

Third, payment to the court, erther through a eourt agency orv the
probation office, This approach 1s best swited to a system wheremn the
court has some direct control over the defendant If reimbursement
were lmited to wmdividuals placed on probation then it would probably
be the best system 'While 1t might put extra stram and expense on the
probation office or the court, 1t would probably be even more expensive
to set up a separate and mdependent collection agenty

CONCLUSION

The Committee was unable {o reach an agreement on the approach
that should be taken A majurrty of its members agree that some
method of reimbursement should be deviged

It might also be noted m clowing, that the Committee 15 of the be-
lief that the Probation Approach needs no legislative enaetment m
order to be mmplemented The Aftorney General’s office, m opimion
number 66,83, September 12, 1967 concluded that :

A trial court may us o condition of probation require a de-
fendant to remmburse the vounty for costs borne by 1t mn providing
hon eounsel either by public defender or by assigned counsel if
1 the eircumstances imposition of such a condition 18 reasonable
and appropriate

The Committee concurs in that epinion

bromied in CALIPORKIA OFFICE OF STATE FRINTING
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LETTER OF TRANSMITTAL

January 29, 1968
HoxoraBLE JEsse M. UNRUE
SPEAKER OF THE ASSEMBLY, AND
MEMBERS OF THE ASSEMBLY
State Capitol
Sacramento, California

Gentlemen :

Pursuant to House Resolution No. 72 of the 1967 Regular Session, the
Assembly Committee on State Personnel and Veterans Affairs submits
1ts report coverng employer-employee relations in the publie serviee.

In reviewing federal reorgamzation plans for the State Military De-
partment, the committee is satisfied that federal reorganization plans
are 1n the best mterest of the State of California and will not have an
adverse effect on the preparedness of our state militia (HR 560).

The ecommittee was unable to hold hearings and eonduect research into
any of the other subjects assigned to it by the Rules Committee.

The committee expresses its appreciation to the many representatives
of public agencies and public employee organizations who contributed
responsibly to the study on public employer-employee relations.

The cooperation of the State Military Department in reviewing fed-
eral reorganization plans is also very much appreciated.

Respectfully submitted,
GrorgE W, Miraas, Chairman
Jawes W, Dent, Vice Chairmen GorpoN W, DUFFY
RoserT H. BURKE ‘WALTER J. KARABIAN
Mixe CULLEN EpwixN L. Z’RERG
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RECOMMENDATION

The people of California are vitally concerned that public agencies
and their employees operate under policies and procedures that will
promote efficiency, insure good management and seek fo improve the
gervice to the publie.

Due to the complexity of the issues involved and a lack of sufficient
time, the committee has not been able to adequately analyze and con-
sider all of the proposals submitted by interested parties, and thus
will not be able to recommend at this time a long-term solution to ¢ur-
rent disputes between public agencies and their employees.

Although some certain speeific problems have been identified, it ap-
pears unwise to recommend stopgap legislation at this time. The com-
mittee therefore recommends continued study and review of this vital
subject.

The committee further recommends, if it appears that meaningful
legislation concerning rights of publie employees will not be enacted
during the 1968 Regular Session, that a Public Employment Relations
Study Commission be established to conduet a comprehensive study of
public employer-employee relations in California. A comprehensive
study by a gualified and representative group may be desirable to ex-
plore the issues and the need, if any, for legislation to insure a smooth-
working relationship between public agencies and their employees. A
proposed model resolution establishing a study commission is at the
conclusion of this report.
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EMPLOYER-EMPLOYEE RELATIONS IN THE PUBLIC SERVICE

INTRODUCTION

This committee met on Octuber 23 and 24, 1967, n Los Angeles and
on December 11, 1967, m San Franeisco to hear suggestions for im-
proving employver-employee relations i the California public service.
Management and employee representatives made separate presenta-
tions

Califormia has been characterized as currently engaged mn a social
experiment of applying certain collective-bargammg prineiples and
practices as known 1n private industry to the publie service

The Lemslature established basie gmdehines governmg public agen-
ctes and their relationship with employee organizations m 1961 Ths
law provides that employees and employee orgamzations shall be ac-
corded vertam rights i erder to *‘promote the Improvement of person-
nel management and employer-employee relations within the various
public agencies generally in the state except public schools,”

Pubhie employees in California have the right to form jom or not
to Jom and partieipate m the activities of employee organizations of
their own choosing for the purpose of representation on all matters of
employer-employee relations Public agencies are required to meet and
confer with employee representatives on request and to consider em-
ployee requests prior to determimation of policy or of a course of action

Public agencies and employee orgamizations are prohibited from m-
terfermg with, mtimudating, restraimng, coercing or discrnminating
against public employees because of their exercise of the new rights
granted to them

Public agencies may adopt reasonable rules and regulations to carry
out the purposes of the law

The rights of certam law enforcement emplovees are limited and
firefighters are exeluded

Finally, Labor Code Seetion 923 1s made not applicable to govern-
ment employees Seetion 923 of the Labor Code provides, among other
things, that individual workmen have had full freedom to organmize and
to engage n collective bargaimung

Generally speaking, 1t 18 a settled rule m Calformia that m the
absence of a statute, publie agencies may not be compelled to engage
1 collective bargammyg The courts have stated that public employees
do not have the same rights to strike and to bargam collectively as their
eounterparts i private mdustry The ecourts have not ruled on whether
a public agency may voluntarily engage 1 eollective bargamming Courts
m other states are split on this 1ssue However, Califormia courts would
probably follow the view that a public entity may voluntarily negotiate
and enter nto collective bargaming agreements with 1ts employees con-
cerning employment matters not regulated by law and as to which the
entity has been vested discretion to negohate

The statutory laws of this state do not speeifically regulate strikes by
public employees agamst public agencies Government Code Sections
3500-3509 do not specifically refer to strikes by public employees The
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courts would probably rule that strikes by publie employees are not
generally permitted.

However, strikes by public employees m Los Angeles, Sacramento,
Alameda, and Humboldt Counties have generated discussion of legis-
lation prohibiting strikes by public employees. Both management and
employee groups expressed the opinion that antistrike legislation is pen-
erally unenforceable and therefore aceomplishes little Antistrike legis-
latton in other states, notably New York and Michigan, broke down in
enforecement. Although severe penalties associated with strikes are of
little practical value, there are some penalties that can be enforeced
Taking away the dues deduction from wages seems to be evolving as the
ultimate penalty.

A study of the Department of Industrial Relations indicated that, in
1966 alone, 18 strikes mvolving public employees occurred in Calhfornia,
compared to an average of two per year for the previous decade. The
mood of public employee groups does not indicate a lessening of ten-
sion but forecasts a disruption of government service to the public.

In general, public employee organizations are disturbed over cur-
rent practice by public agencies concerning wages, fringe benefits, and
working conditions Public agencies are accused of relying upon the
doctrine of sovereignty based on the divine right of kings and of a
failure to permit employees or their representatives use of the demo-
cratic process of give-and-take negotiations on matters of employment
conditions Management has been eriticized as meeting and conferring
with employees in form only and not mm a good faith exchange of
proposals
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STATE EMPLOYEES

State employees deseribed eertain unigue problems The state civil
service has about 112,000 employees geographically spread through all
parts of Cahformia. The Government Code assigns responsibihity for
adopting rules governing employer-employee relations to the five-mem-
ber Personnel Board. Rules were adopted after consultation with em-
ployee groups m 1962. As of December 1967, the State Personnel Board
had not had u request for revision of those rules from employee organi-
zations.

Theoretically, state employees have three opportunities to make pre-
sentations of their requests: to the State Personnel Board, to the
office of the Governor, or to the Legislature. The Legislature has re-
tamed jurisdiction over salary imcrease funds and employee benefits
such as overtime premimm pay rates, vacation benefits, and heaith and
welfare benefits.

There are approximately 50 employee organizations representing
state employees. State agencies may adopt their own rules governing
employer-employee relations, or they may follow the rules adopted by
the State Personnel Board, as most of them do. The State Personnel
Board vites employee organizations to submit information concerning
the State Personnel Board’s annual report to the Governor and the
Legislature The employee organizations submit recommendations re-
lating to sdalaries and employee benefits and furnish information i sup-
port of their recommendations.

A State Personnel Board spokesman has advised the committee that
it does not consider the availability of funds m making 1ts recommen-
dations to the Governor and the Legislature, The State Personnel Board
considers need and equity and does not concern 1tself with the problem
of how to finance any proposed salary increase or other employee
benefits. At this stage of the salary-setting procedure which is the
only stage i which there 15 regular procedure for presentation of em-
ployee orgamization views, there is no provision for the consideration of
fiscal matters nor any attempt to obtain employee understanding of any
fiscal limitations that may exist.

Neither the Governor nor his fiscal experts appear before the State
Personnel Board publie hearings to present information bearmng on the
fiscal impaect of salary matters.

In fact, state employees claxm they do not really know who manage-
ment 1s, Is 1t the State Personnel Board, or the Governor, or the D1-
rector of Finance, or 1s it the Legislature? There 1s no single manage-
ment spokesman to hear recommendations by state employee orgamiza-
tions While the State Personnel Board considers employee requests,
the Governor’s office, the Department of Finance, and the Legislative
Analyst’s office separately transmit recommendations to the Legisla-
ture that typically are developed without consultation with employee
organizations,

Furthermore, the committee 15 not aware of an instance when em-
ployee groups were consulted by the exeeutive branch of state govern-
ment prior to any Governor’s Budget recommendations covering salaries
and employee benefits The committee 1s also unaware of any instances
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m whiech a Governor has consulted employee organizations prior to the
signing or veto of budget 1items relating to employee compensation

Currently, there 15 no machinery within the Governor's office estab-
lished to negotiate with state employees The committee 18 unaware of
any ndustrial relations experts 1n the Governor s office who are skilled
m bargaining and hedring requests of employees There was, under a
prior admuistration, an advisory council of employee representatives
and state management representatives which the Governor consulted
from time to time

A difference of opinion between the State Personnel Board and em-
ployee groups s vbviously clear concerning state pay rates for buld-
mg tradesmen The pay rates recommended by the State Personnel
Board have been challenged for over 10 years The eoncept of prevail-
mg rates 15 nvuked by both the Btate Personnel Board to justify its
recommendation and by employee groups who mamtam that private
construction firms pay mueh more than the state and that the prevail-
mg rate-of-pay principle 1s not followed

The recent strike by employees of the Califorma workshops for the
blind whieh resulted 1n new benefits for the workshop workers may well
be a portent of fature events, although the workshop workers are not
state employees and are not directly funded by the state

Within the last two years labor unions have signed agreements with
management of the Sacramento State College Foundation known as the
Hornet Foundation and the San Francisco State College Foundation
covermg all food service workers employed at the two respective col-
leges These agreements were signed with self-funded associations and
do not cover state employees

The Unmiversity of California and the California State Colleges have
unique chardeteristies concernmimmg employer-employee relations which
should be examined separately
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LOCAL GOVERNMENT EMPLOYEES

There are 400 eities, 58 counties and many speeial distriets m the
state, which compounds the complexity of the problem and which pre-
sents the 1ssue of state conformity versus local control

Some local jurisdictions are progressing toward an establishment of a
workable relationship with employee orgamzations For example, in the
City of San Diego a Personnel Advisory Council has been 1 operation
for over seven years It 1s eomposed of four majur department heads
and representatives from four employee orgamzations The council
meets monthly to eonsider referrals from the personnel director and the
Civil Service Commission

Most local jurisdictions are now or will soon be considering adoption
of loeal ordinances governmg employee organizations Militant publie
employee organizational activity has compelled publhe management to
begm devising means of avoiding confrontation with an mterruption of
service as a result of a work stoppage by orgamzed employees A north-
ern Cabfornia county 1s very close to signmg a collective bargaining
agreement with an employee organization, wecluding a provision for
binding arbitration

Although this committee focused 1ts attention on problem areas iden-
tified by employee representatives, local government appears to be re-
sponding to the challenge of employee militaney Califormia pubhe
personnel practices by local government have been inereasingly flexible
and progressive m meeting new conditions and changing attitudes Local
public management 1s characterized by the absence of recruitment prob-
lems with the possible exception of Jaw enforcement personnel reeruit-
ment which 15 a special problem natwnally Public agencies have also
demonstrated remarkable success mm retainmg their employees Griev-
ance procedures m the public service in the state have been established
for many years and ate vonstantly undergomg change and revision

Unfortunately, only the more dramatie crisis gets wide public atten-
tion It 1s elear that both employee groups and public management 1
some communities are still experimenting with approaches to this prob-
lem Consequently, mistakes are made Some public employee organiza-
tions have on some occasions engaged m publie criticssms of loeal
zovernment offieials without first exhausting all admumistrative remedies
to solve a dispute

Public management has also made some serwous errors in judgment
which were brought to the attention of the committee These examples
do not reflect current practices but are cited as an indication of what
does oceasionally happen while the great experiment continues

On the local government level, the comnuttee notes a court decision
which ordered a county board of supervisors to grant salary adjust-
ments 1t had previously demed (Scheeter v County of Los Angeles
Superior Court, Los Angeles County Department 57 )

In another case the State Supreme Court found that the board of
supervisors 1mproperly failed to perform their mandatory duty to estah-



14 COMMITTEE ON STATE PERSONNEL AND VETERANS AFFAIRS
lish a prevailing wage (Walker v. County of Los Angeles, 55 Cal. 2nd
6

In the Williams case the court ordered a county to pay a salary in-
crease retroactively two months, July and August. (Williams v. County
of Los Angeles, superior ecourt memorandum )

But perhaps the clearest example of a court decision m favor of em-
ployee demands involved a large city. The district court of appeal
found that the ety ‘‘ignored thewr own evidence which established
affirmatively that in many of the eity jobs salary increases were due
This was not merely an abuse of discretion. It was a flagrant breach of
duty.”’ (S8aunders v. City of Los Angeles, 2562 ACA 53 )

Speeific examples of cuses where public agencies have favored one
employee organization over another have been presented to the com-
mittee. In one city a labor union won the allegiance of the members of
a nonaffihated employee association. The city then revoked the prewi-
ously existing practice of many years of permitting dues checkoffs for
members of employee groups.

In another case a county board of supervisors granted exclusive recog-
nition to a nonaffiliated employee group only alter a umon membership
drive seemed to be destned for success. Some nonaffiiated employee
associations also alleged interference by public management in the
affairs of employee groups.

In one city, a segment of the city employees went on strike and the
eity retaliated by elinunating dues cheekoffs for all employee groups.

In another city, the city manager signed a written agreement with a
union and then reseinded it, claiming he had no authority to sign the
agreement 1n the first place.

Some public utilities have signed written memorandums with their
employee representatives. In other distriets employees resort to litiga-
tion to settle their disputes

Other issues considered by the committee concerned the role of fact-
finding, mediation, and arbitration as a means of resolving disputes.
Management deems arbitration as an unlawful delegation of legislative
authority by governing boards. It was the contention of management
that having the public surrender its rights to a third party to make
a final binding decision affecting a public agency would remove from
the publie the right to determine how their government shall be run
and what its eost would be. Management considers arbitration, binding
or not, as worse than a strike,

Voluntary arbitration, that 18 arbitration pursunant to a voluntary
agreement 1n a collective bargaining contraect, with advisory, nonbind-
ing opinions, is generally more receptive to employee groups. Fact-
finding and mediation are also favored by employee orgamzations.

A myriad of other erucial 1ssues with many ramifications were also
discussed. Those included establishment of representation units, the
exclusion of supervisory personnel from participation in employee rep-
resentation activities, and formal reecognition of employee representa-
tives by management. Committee witnesses were unable to develop a
consensus of how exclusive recognition should be granted among com-
peting employee groups, although this econtinues to be a erucial problem.
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The committee was mpressed with the sense of urgeney conveyed by
public employee representatives A forecast of strikes by puble em-
ployees in California is of great concern to this committee

A significant challenge facing the people of Cahiformia today 1s the
development of some process to prevent the industrial strife of the '30’s
from becommg characteristic of our public service today.
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ASSEMBLY CONCURRENT RESOLUTION NO. ____

Relative to the Public Employment Relations
Study Commassion

‘WaEereas, The people of the State of Cahforma are vitaily
concerned that public ageneies and their employees operate
under policies and procedures that will promote efficiency, -
sure good management and seek to 1mmprove the service to the
public, and,

‘Wukegras, The Legislature has been studying this subjeet
and has spent many hours working toward a recommended pro-
cedure for the solution of disputes between public agencies
and their employees, and

‘WHEREAS, Due to the complexity of the 1ssues mnvolved and
lack of sufficient time, the Legislature has not been able to
adequately analyze and consider all of the proposals submitted
by mterested parties; and thus, will not be able to recommend
at this time long term solutions to current disputes between
public employees and thewr employers, and

‘WHEREAS, It appears unwise to enact stopgap legislation at
this time although certaimn specific problems have been 1denti-
fied, and

WHEREAS, A comprehensive study by a qualfied and rep-
resentative group 1s desirable to explore the issnes and the
need, 1f any, for further legislation fo promote the resolution
of disputes between public agencies and their employees, and
1t appropriate, make recommendations for legislation, consistent
with the public interest, now, therefore, be 1t

Resolved by the Acgembly of the State of Californw, the Sen-
ate thereof concurting, as follows

The Legislature hereby establishes a Public Employment
Relations Commission,

The commission shall provide the Legislature with facts and
recommendations relating to public employer-employee rela-
tions 1 Califormia The commussion shall consider all aspects
of employee-employer relations for state and local government
agencies, recommend polictes and procedures for promoting
fairness, harmony cooperation, and efficiency 1 public employ-
ment consistent with the public welfare, recommend methods
of dealing with issues concerning the representation of pub-
he employees, and shall enlist the ecoperation of knowledge-
able individuals eoncernmg these goals The commission shall
consist of 24 citizens, excluding 18 legislative members, and
all of the nonlegislative members shall be appomted by the
Speaker of the Assembly and the President pro Tem of the
Senate The Speaker of the Assembly and the President pro
Tem of the Senate shall each appoint an eqnal number of citi-
zens to the commission
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The Speaker of the Assembly and the President pro Tem of
the Senate shall be ex-officio members of the commission. The
commission shall, i addition, include three other members of
the Senate appomted by the Committee on Rules thereof, and
three other members of the Assembly, appomnted by the
Speaker thereof. Not more than two of such other members of
the Assembly shall be of the same party Not more than two of
such other members of the Senate shall be of the same party.
Vacancies in the commssion shall be filled by the respective
appomnting powers. The commission membership shall be
broadly representative of the various political, economic and
soelal groupings within the state and shall also inelude public
agency representatives and representatives of public employee
organizations

The Chairman of the Assembly State Personnel and Veterans
Affairs Commttee shall serve as chairman of the commission.
The chairman of the commission may appoint an executive
commttee and such other committees as the commission shall
determime. The commussion shall assist and advise the Legisla-
ture 1n 1ts deliberations concerning public employer-employee
relations m California and shall report its findings and recom-
mendations to the Legislature not later than the 10th day of
January 1970, at which time the commssion shall cease to
exist The members of the eommission shall be allowed actual
expenses 1ncurred in the discharge of s duties, mneludmg
travel expenses

The commission shall employ the necessary staff, equipment
and supplies to earry on 1ts work All expenses of the commis-
sion meluding the expenses of its members both legislative and
nonlegislative shall be paid from the money allocated from the
Senate and Assembly Contingent Funds, and be it further

Resolved, That the sum of one hundred thousand dollars
($100,000), or so much thereof as may be necessary, 1s hereby
made available from the Contingent Funds of the Assembly
and the Senate, in equal shares for the expenses of the Public
Employment Relations S8tudy Commission and its members to
assist the Legislature in considering proposals to adopt and
revise legislation econcerning public employer-employee rela-
tions, to be disbursed after certification by the chairman of
the commission upon warrants drawn by the State Controller
upon the State Treasurer

Drinted in CALIFORNIA OFFICE OF STATE PAINTING
L-1888—100 2-68 500
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