OPINIONS OF ATTORNEY GENERAL AND LEGISLATIVE COUNSEL HOLDING THAT THE CONDITIONAL APPROVAL
OF CHAPTER 1575 IS WITHOUT EFFECT EXCEPT AS TO REDUCTION OF APPROPRIATION

At a meeting of the Assembly Interim Commttee on Water Pollution held i Sacramento on September
7, 1949, the Chairman was dirceted to request the opimons of the Attorney General and the Legidlative Counsel
with respect to the effect and vahdity of the conditional approval of Chapter 1575 The following letter was
addressed to the Attorney General and a similar oral request wad placed with the Legmlative Counsel
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Assembly
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September 13, 1949 ADDRESS REPLY TO:
2129 Grove Street
Oakland 12, Cal.f.
Frederick N. Howser
Attorney General
State of California
State Building
Los Angeles, California

Dear Mr. Howser:

In accordance wi:th a resolution adopted by the Assembly Interim Committee on
Water Pollution, this letter is written to request your opinion as to the effect
and validity of the obJection stated by Governor Warren in approving Assembly Bill
No. 2033 enacted at the last legislative session (Chapter 1575, Statutes of 1949).

There 1s no question regarding the reduction of the amount of money appropri-
ated in the act. However, the additional langusge in the Governor's obJection,
which appears to be 1ntended to restrict the usage of these funds beyond the intent
of the law as enacted by the Legislature, 13 questioned by the Committee.

In drafting this legislatiun the committee members fully realized that "the
techrical problems of disposal of sewage, garbage and industrial waste" are in fact
a single and 1nseparable problem, and & single amount was appropriated for this
certa:n purpose. For instance, 1t may be rointed out that the problems of garbage
d1sposal which are of most importance to the clties of Californ:a today arise from
the water-borne garbage which 1nevitably 1s comingled with, and rmust be treated
with, sewage and irdustrial waste

Realiz:ng this, the Committee did not attempt to make separate appropriations
for what might arpear to be three separate problems, and the question 15 now vut as
to whether the Governor, by declari=ng his detalled obJection, car do so. That the
Governor's stated "iwtention™ 18 actually contrary to the inteant of the Legislature
may be concluied from the fact that a b:ill (Assembly Bill 1580) to approrriate fundis
for a restricted research != garbage d1sposal wea refused passage

In 1ts formal resolution the Cormittee has expreased 1ts belief that the Gov-
ernor's lLimitation, 1€ valid, would result in a wasteful expenditure of State furds,
and would as well establish a 3angerous precedent under which the enactrents of the
Legislature would be subject to substant:ve alteration and modificatzon short of
veto by the Gover-ar For these reasons the Committee requests your oplnicn as to
the valid:ty of th:s port:on of the Governor'a objection.

Very truly yours,
RANDAL F. DICKEY, Chairmar

Assembly Comm:.ttee on Water Pollut:ion
RFD-Jw
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The Asskubiyvay From tur 1414 DistRicT has
presented the following guestion

What i~ the effeet amd vahdity of the action of
the Governor. when i approving A B 2033 (Ch
1573, Stats 1949) he redwed the amonnt of the
appropriation from £100,000 to $350000 and ~tated
1t was s antention to provide the entie amount
remaning for research i the disposal of garbage
and that he did not intend to provide anything
for research 1 the dispasal of ~ewuge or mdns-
trial waste?

Our conelusions may be ~ummarized as follows

AB 2033 (Ch 1570, Stats 1849) 1~ a vahd appro-
priation hull contatmng but one 1tent ot appropiia-
tion and that for one single and certain purpose as
required by Article IV, we 34 of the Con-titution
The reduction in the amount of the appropriation wus
valid but the declatation of mtention has no toree ot
effert on the other provisions an the inll

ANALYSIS

The Assemblvman of the 14th Distret, 1 accord-
ance with a resolution adopted by the Assembh
Interim Commitiee on Water Pollution, has requested
our opmion as ta the effect and vahdity of the objee-
tion stated by Governor Warren m approving Assem-
bly Bill No 2033, wlieh leeame  Chapter 1573,
Statutes 1949 A B 20143 o~ pa~sed by bnth houses
of the Legiclature and presented to the Giovernor on
July 2 1949, read as follows

*An act makimg an appropriation tor researdh
m techmeal problems ot disposal of sewage, gar-
bage and nulustrial waste, dedlarmg the urgencs
thereof, 1o tuke effert nmediately

The people of the State of Cahtorma do enact
as Tollows

Reettion T There s hereby appropniated to the
Regents of the Unnetsitv of Cabforma, ont ot
any mowey 1 the State Treasmy not otherwise
apptoptiated, the ~sum of one hundred thousand
dollars C2100,000), 10 be available tor expenditure
by the Regents of the Unnerstty ot Cabiforma
until June 30, 1951, m provadmg for and ecarrying

on 1escarch relating to the techmeal problenms of
disposal of sewage, garbage and mdusinal waste
and tor the dissenmnation of sueh rescarch mfor-
nation to all persons within the State affected 1y
ot mferested therein

See 2 This act s an urgency measure neces-
sary tor the nomediate precervation of the publie
peace, health or safety within the meaning of
Article IV of the Constitution and <hall go 1nto
mmmmediate offeet The facte constituting ~ueli neces-
sty are

The raprd growth of ¢itries and mmdustry m Cah-
fornta ha< rreated econditions of pnmiment hazard
to the publi health amd weltare throngh the inad-
equaey 1f existing methods for the samtary dis-
posal of garbage, sewage and mdustrial waste

Nince 1nmany areis of the State phy<ical meth-
ods for such samtary disposal, within econome
linuts are not known, 1t 1~ essential that a pro-
gramn of research to detertmine those methods be
mndertahen at onee ™

In approving the Il on Angnst 2, 1949, the amount
of the approprition was reduced to $20 000 and the
tollow g ~tatement by the Governor was appended
to the bill whieh became Chapter 1573, Statutes 1949

=1 object to the itom ot appropration in Sec-
fion 1 of Assemblyv Bill No 2033 and I reduce the
amount of sand appropration to fitty  thonsand
dollars (£30,000)  With this reduction T approve
the mll

“In makmg thi~ 1oduction it s my intention to
provide the entire amount for rescareh m the dis-
posal of garhage for the henefit of the ities
counties and districts of the State, which I am
wtormed can be aceomplicshed for this amount
one vear 1 do not mtend to provide anything for
researeh 1n the disposal of sewage or mdustral
wastes, whrh rescarch should be undertaken by
one ot the adnumsttative agencies of the Ntate
hecaiise 1t 1~ o continulng reseatelr aetiviiy extend-
e over a peniod of years regarding a problem
which 1= one tor state admnmistiation The -tate
admnostiative agenews <hould have control over
sich researeh aetnnities 1 order that the course
tor ~uch stwdies ney be sch as to meet the needs
of the state agencies

EARI. WAKREN

tUovernom ™’

The fifth paragraph of section 34 of Article TV of
the Constitution provades
“No Wil making an appropriation of neney,
eveept the Budget Bill shall contain more than
oue ttem of appropriation, and that for one wngle
and eertamn purpose to be therein expressed ™

On the authonity of the recent case of ("tly of Los
Angddes v Post Way Public Worhs Revwu Board,



26 Cal (2d) 102, and the cases therein referred to,
we are of the opmion that A B 2033 a« presented to
the Governor was a valid appropriatior hill contaim-
mg but ove item of appropriation for one single and
certain purpose as required hy Article IV, see 34 of
the Constitution In Citv of Los Angeles v Post War
Pubhlie Works Review Board, at pages 116 and 117,
the Conrt sand

“The aet does not violate section 34 ot Article
IV of the Constitntion provuding that no nll miak
g an appropration of mones, except o gt
bull, shall comtam more than one item ot appio-
priation, and that item tor o simgle and certam
prrpose o he expressed mothe act It contans
hut one item ot appropriaion, the tem ot 10,
000,000, to be devoted on a matchig hasis solch
and exclusively to a0 program of public works
cugaged oI aties and counties o the preveon-
fron and rehiet of unemployvment auticipated apon
the cescatton of international hostilities The bt
that of the <um appropriatcd one specthed pat
thereof sy be expended tor plans anothar for
acqisition of sifes and others for the cost ol
admmistration, does not defeat the singleness m
cortammty of the expressed purpose, nm adoes 1t
constitinte several distinet wtetus of appiope tation
The language enuployed 1 the latter respect 1 not
Iangnage of appropration The approprnion was
completed Iy the provision of section b setting
astde $10.000000 out of the moness of the state
troasury not otherwise appropriated  (Tagream v
Colgon, 106 Ca) 113, 117 (3% 1° 315, 39 P 437,
46 Am St Rep 221, 2R LRA 18T ) A Ruyen
v Rdey 65 Cal App IR 187 (223 P 1027
there was a ‘seitiug apart trom the public 1eve-
niies of a ecertun sum of money for a4 speahed
object 1 such manner that the executive officers
are authorzed to nse thet money and vo more to
such speaified purposes ™ Tt s an appropniation
from the gencral fund as detined e Risfine v
State, 20 Ind 325, 338

S Limitations and  conditions mposed e the
expenditure of the appropriated snms do not
defeat the purpise ot the appropration The fact
that the amount 1~ to he exponded momstaliments
or for subsidiary objects Tookimg to the execution
ot the primary porpose of the act, docs not puh
tate against smgleress ot appropiiation or of
abjeet (Ree RrabNis or UNnipsimy op Cap v
Ry, 199 Cal H06 (250 1> 1823, ating Sran
Srosy, b Atk 97 (58 SAW 4749, 71 Am St
Rep 100), sce, also Prorne v Dusa, 80 Cal 211
214 (22 1 140, 13 Am o St Rep 11%) ) Singleness
of appropnation and of object e this ease dis-
tingimshes 1t from Moknray v Cornaan, 94 Cal 430
(20 P 871, and cases following 1t, relied upon
I the respondents Cases stuch as Woor s Rirny,
192 (Cal 293 (219 P 96h), Rearpon v Rury, 10
Cal %1531 (76 12 20 101), and others, were con-
cerned with budget appropriation hills and  the
power of the govarnm 1o veto specific itams or to
modify the amount Thoy are not controlling here
The tem of appropriation ot $10,000,000 for the
stated purpose of allocation 1o aitres and conmties
to earty out the public works projects program to
the ewd declared m the act 1~ theretore one atem
of approprution tor the single aied ecrtam pue-
pose expressed 1 the act

The letter requesting our opinion states

““There 18 no question regarding the reduction
of the amount of money approprated n the act
However, the additional language i the Gover-
nor’s ohjection, which appears to be ntended to
restriet the u<age of these funds heyond the itent
of the law as enaeted by the Legiclature, 1s ques-
tioned by the Commuttee ™'

The sixth paragiaph of <ection 34 ot Artude [V of
the Constitntion provides

S Iu sy appropiation bl passed by the Legs-
lature the Governor may yedine or ehnmunate an
one o1 mole 1teins of appropration ot mone
while approvimg other portions of the Inll, where-
npon the effect ot e action and the tuthe pro-
codire <hall heas provided e Section 14 ot this
atticle ™

Smce the 1922 amendment to Article [V, section
Hoof the Constitution thare can he no guestion but
that the Governoy may 1oduce an item ot appopr-
atton whether suchatem of appropration s contaimed
e the Budget Bl or moa separate il tsee Wood
Riey, 192 Cal 293 0t 299) In Opimion NS-411,
addressed to former Govanor Frank B Mernam,
dated June 23, 1997, we con nded that the Governor
had the authonts to redince an approptation con-
tamed moa smgle approptiation il Sectum 16 of
Artiede TV deterred to o the above quotation from
~eetion 34 of Niticdle IV doals wath the manner of
Pt ~age of IS hetore the Legislatnre awd the mat-
ter of signg o veto theroof by the Governm

Inasmuch as A B 2003 00 0 sigle appropriation
hll, such cases as Reardon v Ridey 10 €l 2y 331,
Ratltoad Connmission v Riled 12 cal (2d) 48, and
Potmeros v Rilev, 12 Cal 02dy 106, dealing winth the
teduction or elimmation of atems ot appropration
contamned i the Budget Bill are ot m pomt m thns
niatter

The only authonty conferved upon the Governer 1~
fo reduce the appropniation s oveto the bl o ats
vatirety The statemcout of mtentionn In the Goyverno
does not have the force o ffcct of law The state-
ment of reasons for dednomg the amount of the
appropriafion m no way affeets the other provisions
contamed 1 the nll

In Lubens v Ny 156 Cal 4950 at 303, 1m diseuss-
mg the power of the Governor with reference to
approval of a il prior to the 1922 ameodment of
Artiele IV, sertion 34, when the Govaner did not
have the power to reduce an item of appropriation
hut could only approve or reject an enfire item of
appropriation, the Court ~ad

“*The same prowiples apply when the power of

the governor as a legislatve instrumentality s

mvolved Tle mav act only i the preseribed maode,

and mav exerase onlv the powers enumerated, m

necessattly mmphed In the case of o il contan-

g severat atems of approptiation of monev, he

may approve ane o mote of them, and object to

the others (Art IV, < 16) In no other case 1

he empowered 1o modify or change the effect of

a proposed law, o1 to do anyihing coneernig 1t

exeept to approve or disapprove it as a whole He

cannot particaapate in the distussions or proceed-

mgs of etther house, excopt by sendmg them a
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veto message when 2 bill 13 disapproved. If he
approve a proposed hill, his dnty requires him
to sign it as evidence of such approval. Thus
approval, except 1n the single instance stated, must
be of the ill as a whole, and without quahfiea-
tion Any attempt on his part to attach to his
approval any qualification, or to withhold s eon-
sent to a part of the law aud give 1t to other parts,
will either he entirely nugators and meffectunl,
and leave the approval absolute, or 3t will com-
pletely nulhfy the approval aud operate as a veto
of the whole mll (Porter . Hughes, 4+ Anz. 1, (32
Pae. 163); State v. Holder, 76 Mi~ 158, (23
South. 643).)"

In the amotation entitled **Iisapproval of Gover-
nor of a il m part or approval with modification™

in 35 ALR. 600, supplemented in 99 ALR 12717,
where there 1s a full discussion of this problem as
affected by particular Constitutional provisions in the
different states, the opening paragraph of the anmo-
tation sets forth the general rule as follows:

“Except as the executive is given the power to
approve and dsapprove parts of hils, he may not
modify or change the effect of a proposzed law, or
do anything concerming it except to approve or
disapprove 1t as a whole,”

We are therefore of the opumnon that the second
paragraph of the Governor's statement setting forth
his reasome or mtentions 1z ineffectual to alter or
¢hange the remaining provisions of the hll

- » - » -
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Honorable Randal F. Dickey
2129 Grove Street
Oakland 12, Califorma

EFFECT OF GOVERNOR'S ACTION ON CHAPTER 1578,
STATUTEB OF 1949 — x119

Dear Mr Dickey
QUISTION

You have directed our attention to Chapter 1575
(A B 2033) of the Statutes of 1949, an act making an
appropriation for research i techmeal problems of
disposal of sewage, garbage and industrial waste,
declaring the urgeney thereof, to take effect imme-
diately, and to the action of the (Governor thereon,
and you have asked us whether, 1 our opimon, the
Governor’s action has the effect of restricting the
seope of the research authorized to technical problems
of disposal of garbage and of rendering the expend:-
ture of any of the appropriatim for research m
problems of disposal of <ewage and mdustrial waste
improper as unauthorized

Section 1 of Chapter 1775 (comprising all of the
chapter except the urgency seetion) provides.

“There 15 herchy appropriated to the Regeuts
of the Umveraity of Califmma, ont of am money
m the State Treasury not otherwise appropri-
ated, the sum of one hundred thousand dollars
($#100,000), to be avaitlable for expenditure hy the
Regents of the Umverity of California until June
30, 1951, m providing for and carryimg on vesearch
relating to the techmeal problems of disposal of
sewage, garbage and ndustrnal waste and for the
dissemination of anch researeh information to all
persons within the State affected by or interested
theremm "

The Governor’'s action on the hll was as follows

“I object to the 1tem of appropriation 1 See-
tion 1 of Assemblv Bill No 2033 and I reduce the
amount of smd appropriation to fifty thonsand
dollars ($£50,000) With this teduction T approve
the nll

*In makmg this reduction 1t 18 my tention to
provide the entire amonnt for research in the dis-
posal of garbage for the henefit of the «@ties,
counties and districts of the State, wlich T am
informed can be accomplished for this amount in

ne year. I do not intend to provide anything for
research in the disposal of sewage or industrial
wastes, whieh rerearch should be undertaken by
one of the admimistrative agencier of the State
hecause it 18 a continung revearch activity extend-
mg over a periwl of years regardmg a problem
whieh 1+ one for state admunstration The state
admmstrative agencies should have control over
such research activities i order that the course
for such studies may he such as to meet the needs
of the state agencies,”

OrPINION

In our opmion, the Uovernor’s action effectively
reduces the amount of the appropriation made from
$100,000 to £50,000, hut does not restriet the scope
of the research authorized to research m technieal
problems of garbage disposal so as to render expen-
diture of the $50,00K) for research m problems of the
disposal of sewage and industrial wastes unauthor-
1zed. In other words, we believe that the reason given
by the Governor for his reduetion of the amount,
namely, that he does not 1ntend tv provide anything
for research in the dispncal of <ewage or industrial
wastes, which should be undertaken by one of the
administrative agenecies of the State, is explanatory,
but that it does not have the binding force of law.

ANALYSI8

Under the Constitution of Califorma, as under the
constitutions of other states, the legislative power of
the State 1s vested 1 the Senate and Assembly (sub-
Ject to the reserved powers of the people in respect
to itiative and referendum) (Art IV, Sec 1, 1st
sentence), and the Gtovernor has only those powers
in respect to legislation which are expressly enumer-
ated 1 the Constitution (Lukens v Nye (1909), 156
~Cal. 498, 501) The constitutional provisions appli-
cable to the mnstant question appear to he parts of
Sections 16 and 34 of Article TV.

Section 34 includes the provision.

““In any appropriation il passed by the Legis-
lature, the Governor may reduce or chminate any
one or more 1tems of appropriation of money while
approving other portions of the Wll, wherenpon
the effect of such action and the fuyther procedure
shall be as provided i Section 16 of this article

Section 16 provides

‘“Every hill which may have passed the Legis-
lature shall, before 1t hecomes a law, he presented
to the Governor. If he approve 1t, he shall sign 1t
but 1f not. he shall return 1t, with lns objections,
to the house m which 1t originated, which shall
enter such objections upon the Jonrnal and pro-
ceed to reconsider 1t If after sueb reconsideration,
it again pass both houses, by yeas and nays, two-
thirds of the members elected to each honse voting
therefor, 1t <hall hecome a law. notwithstanding
the Governor’s objections If anv ll <hall not he
returned withm 10 davs after 1t shall have heen
prerented to him (Sundays exeepted), the same
shall become a law 1 like manuer as 1f he had
mgued 1t, unless the Legislature, hy adjournment,
preveuts such return, in which case 1t shall not
become a law, unless the Governor, within 30 days
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after such aljmunment s undavs oxcepted), Shall
sign aned deposit the same e the Office of the See
retary of Btate, mowhieh case 1t <hall become a
Taw i Dhe manner as it st had heon signed Iy
I before adjonrnment 11wy bl preseuted fo
the GGoveruor coptarns sevaeyal ilepis ol uppop -
altet of oncy, b omay obpedd fo o one o1 owmaie
ttems, wlde cpproviug oflice porfions of the all
i osuch case he shall append To the Wil ad e Trme
of supang i, o stademont ot Hie iloms o wlndh
he obyeets, and the yveacons thorcfor, and
appropriations so olipeddod Lo shadl nol lahe off cof
unless passed over the Gorernor s oo, as evan-
before procided 11 1he Logslatire e e session.
the Governm ~hull fransint io the honse i whieh
the hill origimated a copy of <uch <tatament, and
the 1tems <o obgeeted to <hadl be separately recon-
sidered m the <ame manner a- aiic which have
been disapproved v the Governor ™ (Bmphasis
added)

These provisions niny be readils distingui<hed trom
provistons empowering the Governor to chiminate
items or sectons o appropriation hills; which have
been held not to authonize Inm to reduee the amoeunts
appropriated (Fergas v Jassell 01915), 270 111 304,
110 NE 130, Luhens v Ny (1909), 156 Cal 498,
507 (considering Nec 168 aond Sec 34 pnor to the
amendment of 1922), Amotatums  Disappioval In
Gavernor ot a Wl m part o1 approval with madih-
cattons, 35 A LR 000 bth, 99 A LR 1277, 1279) v
the one hawl, awd, on the other hand, trom <ah pro
visions as that ot Wicconain, which pravudes that
cappropmation hills may he approved i whole or
part by the Governor, and the part approved shall
hecome law, and the part objocted to shall he retirned
m the same manner o~ provided for other hils™
(Stale ea vel Wasconsin Telepl Co x flenry (1933),
260 N W 486, 99 A LR O126T, 1272y under wiaeh
the Governor’s disapprovil ol o legislative dedlara-
tion of ntention and Provisions creating an ageiicy
for the admmustianion of unemploviment rehef 1 oan
aet to rare revennes for emergoney rehiof pnrposes,
Hposing  an o meome tang aud  appropratimg the
receipts, was ststamed as an anthorzed dicapproval
of <eparable provisions The Cahforna authorization
15 to Mreduee ot chnnnate any one o1 wmore oy
of appropriation ot o™ e an approprtion il
“while approving other portions of ihe il

What 15 an “titem of appropriation ”
teduction or chmimnation by the Governor? In €ah-
forma, the budget bl ot 1923 cduded ttems of
approptiation tot salaries and support ot the ~severdd
state colleges and special schools Tt also imduded
provision that ot pwre than 24 of the amount
appropriated muder the aet tor el departinent o
mstitntion for snpport and salarus tor the hienmal
period shonld be expended duremg any  one wmonth
without the consent ot the <tate hoard of control, and
that not more than one-halt of the appropnation
~hould be expended many one ven unlegs expressh
anthortzed m the act To these provisions there was
attached a proviso that **the state coutrotler shall at
the tequest of the state ditector of education set over
and transfer from the appropnations for salanies and
support for the several teachers” colleges and speaoal
schools an amonnt Pot exceeding one pereent of such
appropriations ol the amount <o teanstorned <hall

6

~ubject 1o

he designatea as the wdnmnsty itive allotment ot the
stute denartment of education and <hall be avaitable
tor use b the director of alne dhien far the pavinent
of the salaries and support of the ganeeal adinms-
Trative wihee ot the division ot notmal aud <peciat
~chools duting the seventy-htth and seventy-<iath hs-
cal vears " This proviso was held to be an atemn of
appropriation subjcct to elimupation by the Govornor
(Waood v By (1623, 192 Cal 243)

Socalso, whetre the budget Wil made an appropria-
tion of $1.625 185 fur the support of the Department
of Tndustiial Relations, of ahieh $325 000 was 1o he
used tor additional satety wspectors and $20000 tor
the salaries ot agent< 1 the Diasion of Todustral
Welfare and for no other purposes, 1t was held that
the specthe tems of F328.000 and $20,000 were items
of appropriatin subpoet to the veto power of the
Governor and tarether, that the chimmation of those
ttetns dul not affect the goneral approprictun ot
F1.6H23 150 <o as teoreduce at helow 21397 185 to whach
1he Governoy expressly rediced 3t tan amonnt more
than the ongmal $L625,12% winus the elimnnated
item~y (Remrdon v Ridey (1938), 10 Cal 24 531,
333)

Lihewtse, whare the hudget bl providad = Ttem 33
—For support of the Ratoad Comnsson of the
State of Calitorna, erght hundrad titty <oven thon-
satiel sty hundeed one dollars, [of which the anaonnt
ot thotv-four thousand one hundred  wsts dollars
shall e expended for the support of the Safiny S
tum ot the Ralroad Connmission of the State ot Cali-
formal-o____ FRITO0T 00" {(Brackets added), and
the Governor elimnated the brachetad mederniad winh-
out Teduomg the amonnt of $857,601, 1t was hield that
the action ot the Governor ehmmated the speeific 1tem
of $34,100, but dul not affect the gencral appropria-
tiow ot FITH (Railrord Commisaion v Ridey
1938, 12 Cal 2 48, 53

Simlarly whoe the hudget Wl ot 1937 jnovided
au appropiiation ot FAR00,000 f01 unemploy mem
1ehiet, followed W provisions that of that $45,000,000
certain amounts <hould e exponded  tor addituns
and repaits to vanious state mstitntions, colleges,
schools and othor state agenees totahng thie <um of
$7.2600500, and the Gavernor vetoed the portums ot
the bl designating those anounts for those specibe
pirposes, ndicatig that the appropriation of $48,-
000,000 was not therebn redueed, and the <tate con-
troller contended that  nevertheless, the amount of
YO0 was reducad Iy the aggregate of the chin-
ated ~peettic appopniations it was held that the
FROO0N qppropriation was hot redueed by the
cliunmmation of the specihe clwded stems (Pomeroy
VR ey (1938Y, 12 Cal 2d 166)

Howevor, an ttem of appropniation 1< to he distin-
guished Hrom o vondition iy resirnction whieh opli-
narty s not subject to veto (42 Am Jur 753, N
91) Thus, m Commonncalth v Dodson (191, 176
Va 281 11 S E 2d 1200 under o constitutional pro-
vistont that *‘the Governor <hall have the power to
veto oy particnlar tem of items of an appropriation
Il but the rveto <hall not affect the em or items
to whinch lie does not object ™ vations pupporied vetoes
by the tGovernor were held unanthonzal, as dnected
to provistos ob vopihions of the act aml ot torems
of appropration The provisions atternpted to be
vetoed anchided one that no part of anv approprig-



tion fur the State Planumg Board was to he used
tor mvestigation of connty government, held to he a
condition, and not an item, one that uo pavt ot money
appropriated to the Commnssaion of Ficheries was to
be used for maintenats ¢ or operation of a designated
hoat, hkewist held not 1o be an tem, one providimg
that all attnevs anthorized by the act to he employ ed
hy any state department or agenny, and all attornevs
rompensated oui ot any monevs appropriated by that
gesa1on of the General Assembly, <hould be appomted
by the Attorney General and subjeet o all respects
to the provisions ot o spuoified code <eetion, held
unauthonizad, and one excepting the Judual atd leg
whtive depattiients from a provisem of the at
givang the Governor the power to 1equite mforma-
tion from heads of departments and agencies, hike-
wire held not an atenr The court said (11 S E 24
127)
S We thak 1t s plast that the veta power does tnt
catry with it power to <tithe ont conditions o
testrietions That wondd Lo legmicdation An
item i an appropriation hiil s anomdnosible siin
of money dedieaied to o ~tated purpose 1t somc-
thimg diffi vent f1om a provicon or condition, and
wlhere conditions are attacdudd, they  most he
ob~ervad where o e attached, nene may be
wilded ™

In the Diddsors case the comt citad Bowgzon
Necrctary of Justue 19300 299 UN 410, 77 8 Gt
252, 81 L Ed 31200 whach the Supreme Court ot
the United States consuderaed the vito power ot the
Governo General of the Philippines  andet the
Organn Act, which provided

“The Governor Geneval shall Tave the power to
veto amy partienlar atene o afenis of an appro-
priation bill, bat the veto shall uot affeet the item
or 1hvias fo which he dovs not object”

The logilatare had <ent to hiun the Retuenent
Gratnity Taw

“Au At oo provide tor the pavinent ot retire-
went gratmties e offivers ad employees ot the
Tonsulny Goversment votived from the service ag a
resnlt ot the reorganization or reduction ot per-
~onncd therce! meludmg the jistices of the peacs
who must relimgmsh office 1 aeeordance with the
provisions of Act mimhered Thirtv-eght Hundred
and Niuetv-nme and tor other purposes ™
Thi~ wt accomplislind the purpose mdwated Taoats
tth i 12 wotions, of which Section T provaded,

“The Justices ot the Peace who nnst rehimquish
office durmng the vear wnetcen tmndred and thiis -
three i accordance with the provisions ot Aot
numbered Thuty -eight Hingdred and Ninets ane
bl also e entitled to the gratunties provided o
m s Aet”

amd Nection 10 providod

She tecessary sunn tooearny ont the potpeses of
s At 1~ hereby approprinad ot ot ame fnnds
i the Insnloe Treaswsy not otlivrwise appropri-
ated ”
L]
The Governor General approval the act o with the
cxeeption of Section T oand the vahdity of fhe veto
of Section 7 was hefore the vomnt

The court held that the Governor General was with-
ont power to separatels veto Scetion 7T It ndicated
that the question to he decided wax whether the Inll
constituted an appropriation hill, and, 1f so, whether
section 7 was an tteni of the hll within the meaning
of the quoted provicion of the Organie Adct, and eom-
clnded, firsi, that the hill was not an appropriation
ll, bt an aet of geperal legilation aneluding an
appropriation, and second, that even 1f 1t were, See-
tion 7 did not constitute an atem ot apprepriation

The reasons given by the comt wme partienlarly
cogent to the problan of the effect of the action of
the Governot of Califoruia upon Chapter 1575 of the
Statutes of 1949, With reterence to the attempted
veto of Seetion 7, the comt ~md (299 US 410 at
p 414)

**No mote than amy of the devgnated sections,
does See T constitute an item of apptopriation
All of them are distmet parts of an act of general
legislatum The elimmation of anv by an exereise
of the veto power with the gong mta effiet of
the remaitnng portien~ of the Wl us a conse-
quence (1f the veto be not overtuled by a two-
thirds vote of eacli house), would result o the
enaetment of a general law i an emasenlated torm
not ntended by the legidlature and agammst the
will, pethaps, of a majonty of cach house This
would not be nogation of an atem or atews of
appropriation by veto bute e effect, affitmative
legislation by exceutine ednt

“Ro, even 1t 1t be conceded that the bill could
be characterized as an approptation il, See 7
1~ not an “item’ within the meanmg of See 19 of
the Organie Act An tetn ot an appropriation
hill obvionsly means an atemn which matself 3w a
speetfie appropriationt of money, nof some general
provision of law which happens to be put mto
an appropriation bl Provisions granting powet
to the caecutive to veto an ritem or atems of an
appropriation bill .ae to be tound, varons forms
of exprossion, 1 nam of the ~tate canstitutions
Then objert 1~ 1o safeguand the pnbhc treasury
agamst the perniaons efteet of what 1~ called
Jog-rollig—tn whieh, e ordar to seeure the
teqmaite majority 1o cariy necessary and proper
itemns of appropriation nnnecessars of even inde-
fensible 1tems ate ~ometimes mehudod

When we consuler Chapter 1575 €A 13 2083) with
apecthie reference to the applicable constitntional pro-
Vs, d= eotistined I the Cabtorna cases, aml m
ihe hight of the ont-utestate cases constimy mote
or less comparable provisions, 1t appears that the
Legslature ~erd to the Governo a bl contanng a
sngle atem ot appropriation of $100,000 {0 be
expended I the Regents ot thie Unnersity of Cali-
forma for reseavch rolating to the tedimeal proh-
lems of disposal of sewage, garbage and mdostrial
waste, and the disscmmation of <siwch 1osearch infor-
mation to mterested persons that the Goveruor, pir-
auant to Seetion 34 of Miticdle TV roduced the amonnt
of that ttem ot approptiation te R0 00, <atigg as
his reasons thercfor cas raquined by Roction 16 ot
Arvele 1V g, Ins efenhion to provide the entne
amonnt tor roseatth o the disposal of gmbage, and
to provide nothig tar rescudh m the disposal of
sewage and 1ndustiial wastes, becanse he deems such
reseateh proper to he undeitahen hvoone of the

7



admimstrative agencies of the State All this appears
to he authorzed and directed hy Sections 34 and 16,

But there i~ nothing 1 either section which pn-
ports 1o give the Governor’s statement of his reasons
the hinding force of law, nor was there any more
speeific item of appropriation in Assembly Bill No.
2033 which the Governor could ehimmate than the
lump amonnt of $100,000 whieh he reduced to £50,000

Although 1 his statement the Uovernor stated hw
mtention to provide the entire sum for research m
the disposal of garbage and that he did not intend
to provide anything for research in the disposal of
sewage and mdustrmal waste, he did not purport to
strike from the bill the references to disposal of sew-
age and ndustrial waste or to rephrase the bill so as
to limit the research authorized to problems of the

disposal of garbage. Under the Dodson case to have
done so would have heen to legislate or, a» wuggested
hy the eourt 1 the Bengzon case, to enact a law dif-
ferent from that enacted hy the Legislature It does
not appear that the Governor did, or attempted to
do, anything more than reduce the amount of the
appropriation from $100,000 to $30,000, stating his
reasons therefor.

Very truly yours,

Frro B Woob
Legislative Counsel

By Harrierr R. BUHLER
Deputy
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