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CHAPTER 607

An act to add Article 7 (commencing with Section 13365) to
Chapter 5 of Division 7 of the Water Code, relating to hazardous
substances.

[Approved by Governor September 18, 1996. Filed with
Secretary of State September 19, 1996.]

The people of the State of California do enact as follows:

SECTION 1. Article 7 (commencing with Section 13365) is added
to Chapter 5 of Division 7 of the Water Code, to read:

Article 7. Hazardous Substance Removal and Remedial Action
Charges

13365. (a) (1) For purposes of this article, unless the context
otherwise requires, “agency” means the state board or a regional
board.

(2) The terms used in this article shall have the same meaning as
the definitions specified in the statutory authority under which the
agency takes any action subject to this article, except that,
notwithstanding Section 25317 of the Health and Safety Code, for
purposes of this article, “hazardous substance” includes a hazardous
substance specified in subdivision (g) of Section 25281 of the Health
and Safety Code.

(b) On or before July 1, 1997, the agency shall adopt a billing
system for the agency’s cost recovery of investigation, analysis,
planning, implementation, oversight, or other activity related to the
removal or remedial or corrective action of a release of a hazardous
substance that includes both of the following:

(1) Billing rates and overhead rates by employee job classification.

(2) Standardized description of work tasks.

(c) Notwithstanding any other provision of law, after July 1, 1997,
any charge imposed upon a responsible party by the agency, to
compensate the agency for some, or all, of its costs incurred in
connection with the agency’s investigation, analysis, planning,
implementation, oversight, or other activity related to a removal or
remedial action or a corrective action to a release of a hazardous
substance, shall not be assessed or collected unless all of the following
requirements are met:

(1) Except as provided in subdivision (f), prior to commencing
the work or service for which the charge is assessed, and at least
annually thereafter if the work or service is continuing, the agency
shall provide all of the following information to the responsible party:



3336 STATUTES OF 1996 [ Ch. 607 ]

(A) A detailed estimate of the work to be performed or services
to be provided, including a statement of the expected outcome of that
work, based upon data available to the agency at the time.

(B) The billing rates for all individuals and classes of employees
expected to engage in the work or service.

(C) An estimate of all expected charges to be billed to the
responsible party by the agency, including, but not limited to, any
overhead assessments that the agency may be authorized to levy.

(2) (A) Invoices shall be issued not less than semiannually with
appropriate incentives for prompt payment.

(B) Invoices shall be mailed to the correct person or persons for
the responsible party or parties.

(C) Invoices shall provide a daily detail of work performed and
time spent by each employee and contractor employee using the
billing and overhead rates and the standardized description of work
tasks adopted pursuant to subdivision (b).

(D) Invoices shall include the source and amount of all other
charges.

(E) Invoices shall be supplemented with statements of any
changes in rates and a justification for any such changes.

(F) Invoices shall be reviewed for accuracy and appropriateness.

(3) Upon request and within a reasonable time, not to exceed 30
working days from the date of receipt of a request, the agency shall
provide the responsible party with copies of time records and other
materials supporting the invoice described in paragraph (2). No fees
or charges may be assessed for the preparation and delivery of those
copies pursuant to this section.

(4) The agency shall identify a party who is responsible for
resolving disputes regarding the charges subject to this section and
who is not responsible for, or performing, the work or service for
which the charges are assessed.

(d) The agency may adjust the scope of the work or service, type
of studies, or other tasks to be performed, based upon analyses
necessary to accommodate new information regarding the extent of
contamination of the site, and only after providing written notice of
the change to the responsible party containing the information
specified in paragraph (1) of subdivision (c).

(e) The agency may increase billing rates not more than once
each calendar year, to the extent authorized by law. Any increase in
billing rates or other charges, including, but not limited to, overhead
charges, shall operate prospectively only, and shall take effect not
sooner than 10 days from the date that written notice has been
provided to the responsible party.

(f) (1) Paragraph (1) of subdivision (c) shall not apply when a
situation exists that requires prompt action to protect human health
or safety or the environment.

(2) Paragraph (1) of subdivision (c¢) does not apply with respect
to those responsible parties who are not identified until after the
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beginning of a removal or remedial action or corrective action to a
release of a hazardous substance.

SEC. 2. On or before January 1, 1999, the State Water Resources
Control Board shall submit a report to the appropriate fiscal and
policy committees of the Legislature on the costs of implementing
Article 7 (commencing with Section 13365) of Chapter 5 of Division
7 of the Water Code. The report shall include information on which
efficiencies have been made in program budgeting, program
information management, and invoices for cost reimbursement, and
shall make recommendations to improve further efficiencies in
program management.

CHAPTER 608

An act to amend Sections 22119.5, 22600, 26002, 26004, 26111, 26113,
26122, 26126, 26132, 26133, 26143, 26206, 26208, 26301, 26302, 26303,
26304, 26305, 26306, 26402, 26500, 26504, 26505, 26506, 26507, 26603,
26604, 26702, 26703, 26704, 26803, 26804, 26807, 26808, 26811, 26901,
26903, 26906, 27001, 27004, 27100, 27200, 27201, 27202, 27300, 27301,
27302, 27303, 27405, 27406, 27409, 27411, 27412, and 47611 of, to amend
and renumber Section 26705.5 of, to add Sections 26000.5, 26401.5,
26810, 26811, 26910, and 26911 to, to add Chapter 17 (commencing
with Section 28100) to Part 14 of, to repeal Section 27103 of, and to
repeal and add Sections 26215, 26300, 26400, 26401, and 26402 of, the
Education Code, relating to school employees, and declaring the
urgency thereof, to take effect immediately.

[Approved by Governor September 18, 1996. Filed with
Secretary of State September 19, 1996.]

The people of the State of California do enact as follows:

SECTION 1. Section 22119.5 of the Education Code is amended
to read:

22119.5. (a) “Creditable service” means any of the following
activities performed for an employer in a position requiring a
credential, certificate, or permit pursuant to this code or under the
appropriate minimum standards adopted by the Board of Governors
of the California Community Colleges or under the provisions of an
approved charter for the operation of a charter school for which the
employer is eligible to receive state apportionment or pursuant to a
contract between a community college district and the United States
Department of Defense to provide vocational training:

(1) The work of teachers, instructors, district interns, and
academic employees employed in the instructional program for
pupils, including special programs such as adult education, regional
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occupation programs, child care centers, and prekindergarten
programs pursuant to Section 22161.

(2) Education or vocational counseling, guidance, and placement
services.

(3) The work of directors, coordinators, and assistant
administrators who plan courses of study to be used in California
public schools, or research connected with the evaluation or
efficiency of the instructional program.

(4) The  selection, collection,  preparation, classification,
demonstration, or evaluation of instructional materials of any course
of study for use in the development of the instructional program in
California public schools, or other services related to school
curriculum.

(5) The examination, selection, in-service training, or assignment
of teachers, principals or other similar personnel involved in the
instructional program.

(6) School activities related to, and an outgrowth of, the
instructional and guidance program of the school when performed
in addition to other activities described in this section within the
hours considered normal on a full-time basis for full-time employees
of the employer.

(7) The work of nurses, physicians, speech therapists,
psychologists, audiometrists, audiologists, and other school health
professionals.

(8) Services as a school librarian.

(9) The work of employees who are responsible for the
supervision of persons or administration of the duties described in
this section.

(b) “Creditable service” also means the work of superintendents
of California public schools.

(c) The board shall have final authority for determining
creditable service to cover any activities not already specified.

SEC. 1.3. Section 22600 of the Education Code is amended to
read:

22600. Persons employed to perform creditable service who are
members of the San Francisco City and County Employees
Retirement System pursuant to Section 24701 are excluded from
membership in the plan for service subject to coverage by the San
Francisco City and County Employees Retirement System. A person
so excluded shall retain the right to receive a retirement allowance
for creditable service that is subject to coverage by the plan unless
he or she withdraws his or her contributions for that service.

SEC. 1.5. Section 26000.5 is added to the Education Code, to read:

26000.5. An employer whose governing board has elected to
provide the benefits of this part for its employees pursuant to Section
26000 shall enter into an agreement with the State Teachers’
Retirement System. The agreement shall specify the terms and
conditions of the employer’s formal action to provide the Cash
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Balance Plan and shall remain in effect unless or until the employer
exercises the right to discontinue the plan pursuant to Chapter 17
(commencing with Section 28100).

SEC. 2. Section 26002 of the Education Code is amended to read:

26002. The Cash Balance Plan shall be administered by the
Teachers’ Retirement Board with all of the powers, responsibilities
and duties for administration of the system set forth in Chapter 3
(commencing with Section 22200) through Chapter 7 (commencing
with Section 22375) of Part 13. In administering the plan, the board
and its officers and employees of the system shall exercise their
fiduciary duties set forth in Chapter 4 (commencing with Section
22250) of Part 13.

SEC. 3. Section 26004 of the Education Code is amended to read:

26004. Notwithstanding any other provision of law:

(a) The benefits payable to any participant or beneficiary under
the plan shall be subject to the limitations imposed by Section 415 of
Title 26 of the United States Code.

(b) The amount of compensation that is taken into account in
computing benefits under the plan for a plan year shall not exceed
the annual compensation limit applicable to that plan year in
accordance with Section 401(a)(17) of Title 26 of the United States
Code as that section read on the effective date of this section and as
that section may be amended after that date. The determination of
compensation for a 12-month period shall be subject to the annual
compensation limit in effect for the calendar year in which the
12-month period begins. In a determination of average compensation
over more than one 12-month period, the amount of compensation
taken into account for each 12-month period shall be subject to the
respective annual compensation limit applicable to that period.

(c) Distributions from the plan shall be made in accordance with
Section 401(a)(9) of Title 26 of the United States Code, including the
incidental death benefit requirements of Section 401(a)(9)(G) and
the regulations thereunder. The required beginning date of benefit
payments that represent the entire interest of the participant shall
be as follows:

(1) In the case of a lump-sum distribution of a retirement benefit,
disability benefit, or termination benefit, the lump-sum payment
shall be made not later than April 1 of the calendar year following the
later of the calendar year in which the participant attains the age of
701/, years or the calendar year in which the participant terminates
all employment subject to coverage by the plan.

(2) In the case of a retirement benefit or disability benefit that is
to be paid in the form of an annuity, payment of the annuity shall
begin not later than April 1 of the calendar year following the later
of the calendar year in which the participant attains the age of 701/,
years or the calendar year in which the participant terminates all
employment subject to coverage by the plan, with the annuity to
continue over the life of the participant or the life of the participant
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and the participant’s option beneficiary, or over a period not to
exceed the life expectancy of the participant or the life expectancy
of the participant and the participant’s option beneficiary.

(3) In the case of a death benefit, distributions shall commence no
later than the date provided in Section 27001.

(d) If a person becomes entitled to a distribution from the plan
that constitutes an eligible rollover distribution within the meaning
of Section 401(a)(31) of Title 26 of the United States Code, the person
may elect under terms and conditions established by the board to
have the distribution or a portion thereof paid directly to a plan that
constitutes an eligible retirement plan within the meaning of Section
401(a)(31), as specified by that person. Upon the exercise of the
election by a person with respect to a distribution or a portion
thereof, the distribution by the plan of the amount so designated,
once distributable under the terms of the plan, shall be made in the
form of a direct rollover to the eligible retirement plan so specified.

(¢) The amount of any benefit under the plan which is
determined on the basis of actuarial assumptions shall be based on
actuarial assumptions adopted by the board pursuant to Section 26213
as a plan amendment and those assumptions shall preclude employer
discretion and comply with Section 401(a)(25) of Title 26 of the
United States Code.

SEC. 4. Section 26111 of the Education Code is amended to read:

26111. “Cash Balance Plan Expense Account” means the account
established by the board within the State Teachers’ Retirement
System Cash Balance Fund for the payment of costs of the board and
system for administration of the plan.

SEC.5. Section 26113 of the Education Code is amended to read:

26113. (a) “Creditable Service” means any of the following
activities performed for an employer in a position requiring a
credential, certificate, or permit pursuant to this code or under the
appropriate minimum standards adopted by the Board of Governors
of the California Community Colleges or under the provisions of an
approved charter for the operation of a charter school for which the
employer is eligible to receive state apportionment or pursuant to a
contract between a community college district and the United States
Department of Defense to provide vocational training:

(1) The work of teachers, instructors, district interns and
academic employees employed in the instructional program for
pupils, including special programs such as adult education, regional
occupational programs, child care centers, and prekindergarten
programs pursuant to Section 22161.

(2) Education or vocational counseling, guidance, and placement
services.

(3) The work of directors, coordinators, and assistant
administrators who plan courses of study to be used in California
public schools, or research connected with the evaluation or
efficiency of the instructional program.
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(4) The selection, collection, preparation, classification,
demonstration, or evaluation of instructional materials of any course
of study for use in the development of the instructional program in
California public schools, or other services related to school
curriculum.

(5) The examination, selection, in-service training, or assignment
of teachers, principals or other similar personnel involved in the
instructional program.

(6) School activities related to, and an outgrowth of, the
instructional and guidance program of the school when performed
in addition to other activities described in this section.

(7) The work of nurses, physicians, speech therapists,
psychologists, audiometrists, audiologists, and other school health
professionals.

(8) Services as a school librarian.

(9) The work of employees who are responsible for the
supervision of persons or administration of the duties described in
this section.

(b) “Creditable service” also means the work of superintendents
of California public schools.

(c) The board shall have final authority for determining
creditable service to cover any activities not already specified.

SEC. 6. Section 26122 of the Education Code is amended to read:

26122. “Employer” means a school district, community college
district, or county office of education that has elected to provide the
benefits of this part to persons employed to perform creditable
service. “Employer” shall not include the state.

SEC. 6.5. Section 26133 of the Education Code is amended to
read:

26133. “Pay period” means a period specified by the employer
but not more than 30 calendar days.

SEC. 7. Section 26126 of the Education Code is amended to read:

26126. “Employed” or “employment” means employed to
perform creditable service.

SEC. 8. Section 26132 of the Education Code is amended to read:

26132. “Participant” means a person who has performed
creditable service subject to coverage by the plan, and who has
contributions credited under the plan or is receiving an annuity
under the plan by reason of creditable service.

SEC. 9. Section 26143 of the Education Code is amended to read:

26143. “Termination benefit” means a benefit that is an amount
equal to the sum of the participant’s employee account and employer
account payable pursuant to the provisions of Chapter 13
(commencing with Section 27200).

SEC. 10. Section 26206 of the Education Code is amended to read:

26206. The board may establish and administer a Cash Balance
Plan Expense Account within the Cash Balance Fund. The Cash
Balance Plan Expense Account shall be funded first through
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assessment against the investment earnings of the plan. All
administrative costs of the board and system for the plan shall be paid
from the Cash Balance Plan Expense Account.

SEC. 11. Section 26208 of the Education Code is amended to read:

26208. The board shall establish and maintain records and
accounts following recognized accounting principles and controls.

SEC. 12. Section 26215 of the Education Code is repealed.

SEC. 12.5. Section 26215 is added to the Education Code, to read:

26215. (a) Information filed with the system by a participant or
beneficiary is confidential and shall be used by the system for the sole
purpose of carrying into effect the provisions of this part. No official
or employee of the system who has access to the individual records
of a participant or beneficiary shall divulge any confidential
information concerning those records to any person except in the
following instances:

(1) To the participant or beneficiary to whom the information
relates.

(2) To the authorized representative of the participant or
beneficiary.

(3) To the governing board of the participant’s current or former
employer.

(4) To any department, agency, or political subdivision of this
state.

(5) To other individuals as necessary to locate a person to whom
a benefit may be payable.

(b) Information filed with the system in a beneficiary designation
form may be released after the death of the participant to those
persons who may provide information necessary for the distribution
of benefits.

(c) The information is not open to inspection by anyone except
the board and its officers and employees of the system, and any
person authorized by statute to make inspections.

SEC. 13. Section 26300 of the Education Code is repealed.

SEC. 14. Section 26300 is added to the Education Code, to read:

26300. (a) Within 10 working days following the later of the first
day of employment, the date of the employer’s governing board’s
action to provide the plan, or the effective date of the employer’s
governing board’s action to provide the plan, the employer shall
make available to the employee the following information:

(1) The employee’s rights and responsibilities as a participant in
the plan, the employer’s responsibilities under the plan, and the
benefits payable under the plan.

(2) The employee’s right to elect membership in the Defined
Benefit Plan in lieu of participation in the Cash Balance Plan, the
rights and responsibilities of a member and the employer under the
Defined Benefit Plan, and benefits payable under the Defined
Benefit Plan.
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(b) Written acknowledgment by the employee that he or she has
received the information specified in subdivision (a) shall be
retained in the employer’s files on a form prescribed by the system.

(c) If an employer’s governing board’s action to provide the Cash
Balance Plan gives employees the right to elect other coverage in lieu
of the Cash Balance Plan pursuant to Section 26400, the employer
shall, within 10 working days following the later of the first day on
which creditable service is performed, the date of the employer’s
governing board’s action to provide the plan or the effective date of
the employer’s governing board’s action to provide the plan, notify
existing employees of the following:

(1) The employee’s right to elect other coverage if offered by the
employer in lieu of participation in the Cash Balance Plan.

(2) The rights and responsibilities of the employer and a
participant in an alternative retirement plan if offered by the
employer.

(3) The benefits payable under an alternative retirement plan if
offered by the employer.

SEC. 15. Section 26301 of the Education Code is amended to read:

26301. (a) Employers shall report, on a form prescribed by the
system, contributions paid on behalf of each participant in each pay
period, along with all other information required by the system, no
later than 15 calendar days following the last day of the pay period
in which the salary was paid, and the report is delinquent
immediately thereafter.

(b) If the employer submits a report late or in an unacceptable
form, the board may assess a penalty against the employer, based on
the sum of the employee contributions and employer contributions
required by the report and at the minimum interest rate, or a fee of
five hundred dollars ($500), whichever is greater.

SEC. 16. Section 26302 of the Education Code is amended to read:

26302. (a) If more or less than the required contributions are
paid to the plan based on salary paid to a participant, proper
adjustment shall be made by the employer within 60 days of
discovery or of notification by the system, and any contributions
deducted in error from the participant’s salary shall be returned to
the participant by the employer within the same time period.

(b) If a report contains erroneous information and the system,
acting in good faith, makes a distribution from the plan based on that
information, the employer who submitted the report shall reimburse
the fund in full for the amount of the erroneous disbursement, plus
interest on the amount of the erroneous disbursement at the
minimum interest rate from the date of disbursement to the date of
reimbursement, immediately upon notification by the system.

SEC. 16.5. Section 26303 of the Education Code is amended to
read:

26303. (a) Employers shall transmit to the plan the employee
contributions and employer contributions for salary paid to each
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participant during the pay period no later than five working days
following the last day of the pay period in which the salary was paid.

(b) Payments shall be delinquent on the sixth working day
thereafter, and interest shall begin to accrue at the minimum interest
rate from that day until payment is received by the plan. Interest for
late payment under this subdivision shall be due from the employer.

SEC. 17. Section 26304 of the Education Code is amended to read:

26304. An employer shall provide timely notice to the system of
the employment, death, or termination of employment of a
participant.

SEC. 18. Section 26305 of the Education Code is amended to read:

26305. Upon request of the system, an employer shall provide the
system with information regarding the salary paid or to be paid to
employees subject to coverage by the plan in a plan year. The
information may include, but shall not be limited to, employment
contracts, salary schedules, and minutes from meetings conducted by
the governing board of the employer.

SEC. 19. Section 26306 of the Education Code is amended to read:

26306. (a) Upon request by the system, a participant or
beneficiary shall provide to the system any information affecting his
or her status as a participant or beneficiary.

(b) Upon request by the system, the participant shall provide
proof of his or her date of birth.

(c) A participant who has not contributed to the plan during the
immediately preceding plan year shall provide the system with his
or her current mailing address and beneficiary information.

SEC. 20. Section 26400 of the Education Code is repealed.

SEC. 21. Section 26400 is added to the Education Code, to read:

26400. (a) A person employed to perform creditable service for
less than 50 percent of the full-time equivalent for the position shall
become a participant on the later of the first day on which creditable
service is performed for an employer that provides the plan or the
effective date of the employer’s governing board’s action to provide
the Cash Balance Plan, provided the person is not subject to
mandatory membership in the Defined Benefit Plan except as
provided in Section 26402.

(b) If the employer’s governing board’s action to provide the Cash
Balance Plan gives employees the right to elect coverage under social
security or an alternative retirement plan offered by the employer
in addition to the Cash Balance Plan, the employee may elect within
60 days of the later of the first day on which creditable service is
performed, the date of the employer’s governing board’s action to
provide the Cash Balance Plan, or the effective date of the
employer’s governing board’s action to provide the Cash Balance
Plan to be covered by social security or to participate in the
alternative retirement plan in lieu of participating in the Cash
Balance Plan. Any election shall not preclude an employee from
participating in the Cash Balance Plan at a later date so long as the
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Cash Balance Plan is provided by the employer and the employee is
eligible to participate in the Cash Balance Plan.

(c) If subdivision (b) is applicable, the employer shall inform
employees pursuant to subdivision (¢) of Section 26300 of their right
to make an election and the election shall be made on a form
prescribed by the system and filed with the employer. The election
shall become effective on the later of the first day on which creditable
service is performed or the effective date of the employer’s
governing board’s action to provide the plan.

(d) If the participant’s basis of employment with an employer that
provides the Cash Balance Plan changes to employment to perform
creditable service for 50 percent or more of the full-time equivalent
for the position, contributions to the Cash Balance Plan on behalf of
the participant shall no longer be made and creditable service
performed for that employer and all other employers shall be subject
to coverage by the Defined Benefit Plan as of the first day of the pay
period in which the change in the participant’s basis of employment
occurred, except as provided in Section 26402.

SEC. 22. Section 26401 of the Education Code is repealed.

SEC. 23. Section 26401 is added to the Education Code, to read:

26401. (a) A member of the Defined Benefit Plan who is
employed to perform creditable service for less than 50 percent of the
full-time equivalent for the position for an employer that provides
the Cash Balance Plan may elect to become a participant for
creditable service subject to coverage by the Cash Balance Plan for
that employer provided that the creditable service is not performed
for the same employer with whom the member is also subject to
mandatory membership in the Defined Benefit Plan.

(b) The election shall be made on a form prescribed by the system
and shall be filed with the employer within 60 days of the later of the
first day of employment with an employer that provides the Cash
Balance Plan, the date of the employer’s governing board’s action to
provide the Cash Balance Plan, or the effective date of the
employer’s governing board’s action to provide the Cash Balance
Plan.

(c) Employers shall make available to employees specified in
subdivision (a) information and forms provided by the system for
making an election regarding participation, and shall maintain the
written election by the employee in employer files. The election shall
become effective on the first day of the month following the month
in which the election is made.

(d) If an election is made pursuant to subdivision (a) and the
participant’s basis of employment with that employer changes to
employment to perform creditable service for 50 percent or more of
the full-time equivalent for the position, contributions to the Cash
Balance Plan on behalf of the participant shall no longer be made and
creditable service performed for that employer and all other
employers shall be subject to coverage by the Defined Benefit Plan



3346 STATUTES OF 1996 [ Ch. 608 ]

as of the first day of the pay period in which the change in the
participant’s basis of employment occurred, except as provided in
Section 26402.

SEC. 23.5. Section 26401.5 is added to the Education Code, to
read:

26401.5. (a) A member of the Defined Benefit Plan who is
employed by more than one employer to perform creditable service
for less than 50 percent of the full-time equivalent for the position
with each employer shall not be eligible to make an election as
provided in Section 26401 unless and until all employers by which the
member is employed to perform creditable service provide the
benefits of this part for their employees.

(b) If a member of the Defined Benefit Plan who pursuant to
subdivision (a) has made an election as provided in Section 26401 and
is subsequently employed to perform creditable service for an
employer that does not provide the benefits of this part for its
employees, contributions shall no longer be made to the Cash
Balance Plan on his or her behalf and creditable service performed
for all employers shall be subject to coverage by the Defined Benefit
Plan, with no subsequent right of election pursuant to Section 26401
or subdivision (a).

SEC. 24. Section 26402 of the Education Code is repealed.

SEC. 25. Section 26402 is added to the Education Code, to read:

26402. A member of the Defined Benefit Plan who is employed
by an employer on a full-time basis to perform creditable service
subject to coverage by the Defined Benefit Plan, may participate in
the Cash Balance Plan for creditable service performed for a
different employer if the different employer provides the Cash
Balance Plan and would otherwise contribute to social security or an
alternative retirement plan on behalf of the member for that service.

SEC. 26. Section 26500 of the Education Code is amended to read:

26500. Acceptance of employment subject to coverage by the
plan constitutes consent to have contributions deducted from the
employee’s salary as required by Section 26501.

SEC. 27. Section 26504 of the Education Code is amended to read:

26504. The employer may enter into a collective bargaining
agreement to pay a different employer contribution rate and a
different employee contribution rate, provided all of the following
conditions are met:

(a) The sum of the employee -contributions and employer
contributions for each participant shall equal or exceed 8 percent of
salary.

(b) The employee contribution rate shall not exceed the
employer contribution rate.

(c) The employee contribution rate and employer contribution
rate shall be the same for each participant employed by the
employer.
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(d) The employee contribution rate and employer contribution
rate shall be in one-quarter percent increments.

() The employee contribution rate and employer contribution
rate as determined under the collective bargaining agreement shall
become effective on the first day of the plan year following notice to
the system and remain in effect for at least one plan year. However,
the employee contribution rate and the employer contribution rate
as determined under the collective bargaining agreement may
become effective as of the first day of the plan year in which notice
is given if it is provided in the collective bargaining agreement and
if a lump-sum contribution is made to the plan equal to the additional
employee and employer contributions, if any, that would have been
required if the contribution rates were in effect on the first day of the
plan year. Interest shall be credited at the minimum interest rate
with respect to the lump-sum contribution commencing with the
first month the contribution is made.

(f) The employer has filed notice of the employee contribution
rate and the employer contribution rate on a form prescribed by the
system.

SEC. 28. Section 26505 of the Education Code is amended to read:

26505. If a participant who has retired and is receiving an annuity
under the plan becomes reemployed prior to 60 years of age or
becomes reemployed on or after 60 years of age but within one year
of his or her retirement date, to perform creditable service subject
to coverage by the plan, the annuity shall be terminated, the
employee account and the employer account of the participant shall
be credited with respective balances that reflect the actuarial
equivalent of the participant’s retirement benefit as of the date of the
reemployment and the Annuitant Reserve shall be reduced by the
amount of the credits. If a participant who has retired and is receiving
an annuity under the plan becomes reemployed on or after age 60
and more than one year after retirement to perform creditable
service under the plan, the annuity shall continue and employee
contributions and employer contributions for the creditable service
shall be made to the plan and shall be credited to new employee and
employer accounts established on behalf of the participant.

SEC. 29. Section 26506 of the Education Code is amended to read:

26506. (a) Except as provided in subdivision (b), participants
shall not be permitted to make voluntary pretax or post-tax
contributions into the plan or redeposits of previously withdrawn
employee accounts or employer accounts.

(b) Pursuant to terms and conditions established by the board,
participants may be permitted to transfer funds from eligible
retirement plans into the Cash Balance Plan to the extent that the
transfers are allowable under applicable federal and state laws.

SEC. 29.2. Section 26507 of the Education Code is amended to
read:
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26507. (a) The board may adjust the mandatory employer
contribution rate specified under Section 26503 for a fixed period of
plan years when it has determined based upon the recommendation
of the actuary, that increased contributions are required . The
adjustment shall not exceed one-fourth of one percentage point for
any plan year. The mandatory employer contribution rate as adjusted
shall not exceed 4.25 percent of salary in any plan year for each
participant employed by the employer, except as provided in
subdivision (b).

(b) The adjustment to the employer contribution rate specified in
subdivision (a) shall be applied to the employer contribution rate
specified in a collective bargaining agreement pursuant to Section
26504 and in effect on the first day of the plan year in which the
adjustment to the employer contribution rate takes effect.

(c) The adjusted employer contribution rate shall become
effective no earlier than the first day of the plan year immediately
following adoption by the board.

SEC. 29.3. Section 26603 of the Education Code is amended to
read:

26603. All employee contributions shall be credited to employee
accounts and all employer contributions shall be credited to
employer accounts as of the date the contributions are received by
the system.

SEC. 29.5. Section 26604 of the Education Code is amended to
read:

26604. (a) Beginning June 1, 1996, prior to the plan becoming
effective, and each June thereafter, the board, by plan amendment,
shall declare the minimum interest rate to be used to credit employee
accounts and employer accounts during the plan year beginning July
1.

(b) Interest shall be computed at the minimum interest rate on
the balance of the employee account and the employer account as of
the first day of that month. Interest for contributions credited during
that month to the respective account shall be computed at the
minimum interest rate from the date of deposit. Interest shall be
credited to the respective account as of the last day of that month.

(c) Interest shall not be credited to employee accounts and
employer accounts that have been transferred to the Annuitant
Reserve for payment of an annuity.

SEC. 30. Section 26702 of the Education Code is amended to read:

26702. (a) For the purpose of payments into or out of the fund
for adjustments of errors or omissions, the period of limitation shall
be applied as follows:

(1) No action may be commenced by or against the board, the
system, or the plan more than three years after all obligations to or
on behalf of the participant or beneficiary have been discharged.

(2) In cases where the system makes an error resulting in
incorrect payment to the participant or beneficiary, the system’s
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right to commence recovery shall expire three years from the date
of payment.

(3) If an erroneous payment is made due to lack of information or
inaccurate information regarding eligibility of a participant or
beneficiary to receive a benefit from the plan, the period of limitation
shall commence when the system discovers the erroneous payment.

(b) Notwithstanding any other provision of this section, if any
erroneous payment has been made on the basis of fraud or intentional
misrepresentation by a participant or beneficiary, or other party in
relation to or on behalf of a participant or beneficiary, the three-year
period of limitation shall not be deemed to commence or to have
commenced until the system discovers the erroneous payment.

SEC. 31. Section 26703 of the Education Code is amended to read:

26703. The signature of the spouse of a participant shall be
required on a designation of beneficiary form, or an application for
a retirement benefit, disability benefit, or termination benefit under
the plan unless the participant declares in writing, under penalty of
perjury, that one of the following conditions exists:

(a) The participant is not married.

(b) The participant does not know, and has taken all reasonable
steps to determine, the whereabouts of the spouse.

(c) The spouse is incapable of executing the acknowledgment
because of an incapacitating mental or physical condition.

(d) The participant and spouse have executed a marriage
settlement agreement pursuant to Part 5 (commencing with Section
1500) of Division 4 of the Family Code that makes the community
property law inapplicable to the marriage.

(e) The current spouse has no identifiable community property
interest in the benefit.

SEC. 31.5. Section 26704 of the Education Code is amended to
read:

26704. If a spouse refuses to sign a beneficiary designation, or
application for a retirement benefit, disability benefit, or termination
benefit, the participant may bring an action in court to enforce the
spousal signature requirement or to waive the spousal signature
requirement. Either party may bring an action pursuant to Section
1101 of the Family Code to determine the rights of the party.

31.7. Section 26705.5 of the Education Code is amended and
renumbered to read:

26207.5. Funding for the plan shall be provided only from the
specific sources set forth in this part and in no event shall the funding
of the plan be a liability of the state or the General Fund, nor shall
the General Fund be used to offset or fund the liabilities of the plan.

SEC. 32. Section 26803 of the Education Code is amended to read:

26803. (a) All creditable service subject to coverage by the plan
and all service with the participant’s last employer or employers that
is creditable under the Defined Benefit Plan shall be terminated
prior to the retirement date.



3350 STATUTES OF 1996 [ Ch. 608 ]

(b) All employers with which the participant is employed to
perform creditable service subject to coverage by the plan shall
certify on a form prescribed by the system that the participant’s
employment has been terminated.

SEC. 33. Section 26804 of the Education Code is amended to read:

26804. Application for a retirement benefit shall be made on a
form prescribed by the system.

SEC. 34. Section 26807 of the Education Code is amended to read:

26807. (a) Upon application for a retirement benefit, the
participant may elect to receive the retirement benefit in the form
of an annuity, provided the sum of the employee account and
employer account equals or exceeds three thousand five hundred
dollars ($3,500).

(b) The participant may elect one of the following annuity
options:

(1) A single life annuity with a cash refund feature, which is the
actuarial equivalent of the lump sum payable for the life of the
participant with any balance remaining upon the death of the
participant payable in a lump sum to the beneficiary.

(2) A single life annuity without a cash refund feature, which is the
actuarial equivalent of the lump sum payable for the life of the
participant.

(3) A 100-percent joint and survivor annuity, which is the actuarial
equivalent of the lump sum payable for the combined lives of the
participant and the beneficiary, with the monthly amount payable to
the participant continuing to the surviving beneficiary upon the
death of the participant. However, if the option beneficiary
predeceases the participant, the annuity without modification for the
option shall be payable to the participant.

(4) A 50-percent joint and survivor annuity, which is the actuarial
equivalent of the lump sum payable for the combined lives of the
participant and the beneficiary, with one-half of the monthly amount
payable to the participant continuing to the surviving beneficiary
upon the death of the participant. However, if the option beneficiary
predeceases the participant, the annuity without modification for the
option shall be payable to the participant.

(5) A period certain annuity, which is the lump sum payable over
a specified number of years, from a minimum of three years to a
maximum of 10 years but in any event not to exceed the life
expectancy of the participant or the life expectancy of the participant
and the participant’s option beneficiary, until there is no balance
remaining in the participant’s employee account and employer
account.

SEC. 34.5. Section 26808 of the Education Code is amended to
read:

26808. (a) The annuity elected under this chapter shall be
determined as a value actuarially equivalent to the sum of the
employee account and the employer account as of the retirement
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date. The annuity shall be calculated using the age of the participant
and, if the participant elected a joint and survivor option, the age of
the beneficiary on the retirement date.

(b) In the case of a participant who previously received an annuity
that was terminated pursuant to Section 26505 or 26810, the portion
of the annuity derived from the amounts credited to the employee
account and employer account as of the date of reemployment shall
be calculated using the actuarial assumptions in effect on the
previous retirement date using the age of the participant and, if the
participant elected a joint and survivor option, the age of the
beneficiary on the current retirement date.

SEC. 35. Section 26810 is added to the Education Code, to read:

26810. (a) A participant who is employed to perform creditable
service subject to coverage by the plan while receiving an annuity
may voluntarily terminate the annuity upon employment and make
contributions to the plan based on salary paid by the employer for the
employment, provided the participant has attained age 60 and has
been receiving a retirement annuity for at least one year. The
participant shall continue to be subject to Section 26808.

(b) The participant shall request in writing within 60 days of
employment that the annuity be terminated. Termination of the
participant’s annuity shall become effective on the first day of the
month following the month in which verification of the participant’s
employment is received by the system from the participant’s
employer.

(c) Upon voluntary termination of the annuity, the employee and
employer account of the participant shall be credited with respective
balances that reflect the actuarial equivalent of the participant’s
retirement benefit as of the date the participant terminates the
annuity and the Annuitant Reserve shall be reduced by the amount
of the credits.

(d) The portion of the annuity derived from the amounts credited
to the employee account and employer account, as of the date the
participant terminates the annuity, shall be calculated using the
actuarial assumptions in effect on the initial retirement date using the
age of the participant and, if the participant elected a joint and
survivor option the age of the beneficiary on the current retirement
date.

(e) Upon election of a subsequent annuity, the credits in the
participant’s employee account and employer account shall be
transferred to the Annuitant Reserve.

SEC. 36. Section 26811 is added to the Education Code, to read:

26811. The beneficiary under the joint and survivor option
elected pursuant to paragraph (3) or (4) of subdivision (b) of Section
26807 shall be the person designated by the participant on the
application for a retirement benefit, and shall not be changed after
the original retirement date unless the beneficiary has predeceased
the participant.
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SEC. 37. Section 26901 of the Education Code is amended to read:

26901. Application for a disability benefit shall be made by the
participant, or the guardian or conservator of the participant, on a
form prescribed by the system.

SEC. 38. Section 26903 of the Education Code is amended to read:

26903. All creditable service subject to coverage by the plan shall
be terminated prior to the disability date.

SEC. 39. Section 26906 of the Education Code is amended to read:

26906. (a) Upon application for a disability benefit, the
participant may elect to receive the disability benefit in the form of
an annuity provided the sum of the employee account and employer
account equals or exceeds three thousand five hundred dollars
($3,500).

(b) The participant may elect one of the following options:

(1) A single life annuity with a cash refund feature, which is the
actuarial equivalent of the lump sum payable for the life of the
participant with any balance remaining upon the death of the
participant payable in a lump sum to the beneficiary.

(2) A single life annuity without a cash refund feature, which is the
actuarial equivalent of the lump sum payable for the life of the
participant.

(3) A 100-percent joint and survivor annuity, which is the actuarial
equivalent of the lump sum payable for the combined lives of the
participant and the beneficiary designated under this subdivision,
with the monthly amount payable to the participant continuing to
the surviving beneficiary upon the death of the participant.
However, if the option beneficiary predeceases the participant, the
annuity without modification for the option shall be payable to the
participant.

(4) A 50-percent joint and survivor annuity, which is the actuarial
equivalent of the lump sum payable for the combined lives of the
participant and the beneficiary designated under this subdivision,
with one-half of the monthly amount payable to the participant
continuing to the surviving beneficiary upon the death of the
participant. However, if the option beneficiary predeceases the
participant, the annuity without modification for the option shall be
payable to the participant.

(5) A period certain annuity, which is the lump sum payable over
a specified number of years, from a minimum of three years to a
maximum of 10 years but in any event not to exceed the life
expectancy of the participant or the life expectancy of the participant
and the participant’s option beneficiary, until there is no balance
remaining in the participant’s employee account and employer
account.

SEC. 39.5. Section 26910 is added to the Education Code, to read:

26910. The beneficiary under the joint and survivor option
elected pursuant to paragraph (3) or paragraph (4) of subdivision
(b) of Section 26906 shall be the person designated by the participant
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on the application for a disability benefit and shall not be changed
after the original disability date unless the beneficiary predeceases
the participant.

SEC. 40. Section 26911 is added to the Education Code, to read:

26911. If a participant who 1is receiving a disability annuity
becomes reemployed prior to 60 years of age to perform creditable
service subject to coverage by the Cash Balance Plan or the Defined
Benefit Plan, the disability annuity shall be terminated.

SEC. 41. Section 27001 of the Education Code is amended to read:

27001. Notwithstanding Chapter 3 (commencing with Section
13100) of Part 1 of Division 8 of the Probate Code or any other
provision of law to the contrary, the death benefit payable under the
plan may be requested by the beneficiary and paid by the system as
soon as practicable after the system receives proof of the participant’s
death. Except as provided in Section 27302, the death benefit under
the plan shall be paid no later than December 31 of the calendar year
in which the fifth anniversary of the participant’s date of death occurs
unless the beneficiary is the participant’s spouse in which case
distributions must commence on or before the later of either of:

(a) December 31 of the calendar year immediately following the
calendar year in which the participant dies.

(b) December 31 of the calendar year in which the participant
would have attained the age of 70!/, years.

SEC. 42. Section 27004 of the Education Code is amended to read:

27004. (a) If the participant’s surviving spouse is the only
beneficiary to when a death benefit is payable, the spouse may elect
to receive the death benefit as an annuity provided the sum of the
employee account and employer account equals or exceeds three
thousand five hundred dollars ($3,500).

(b) The spouse beneficiary may elect one of the following options:

(1) A single life annuity without a cash refund feature, which is the
actuarial equivalent of the lump sum payable for the life of the
beneficiary.

(2) A period certain annuity, which is the lump sum payable over
a specified number of years, from a minimum of three years to a
maximum of 10 years but in any event not to exceed the life
expectancy of the beneficiary, until there is no balance remaining in
the participant’s employee account and employer account.

SEC. 42.5. Section 27100 of the Education Code is amended to
read:

27100. A participant may at any time designate or change the
designation of one or more primary beneficiaries and one or more
contingent beneficiaries to receive any lump-sum death benefit that
may be payable under the plan. The beneficiary for the lump-sum
death benefit may be a person, trust, or the estate of the participant.
The beneficiary shall be designated on a form prescribed by the
system that is received in the system’s office in Sacramento before the
participant’s death.
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SEC. 43. Section 27103 of the Education Code is repealed.

SEC. 44. Section 27200 of the Education Code is amended to read:

27200. Upon termination of all creditable service subject to
coverage by the plan for any reason other than death, disability, or
retirement, a participant may apply for a lump-sum termination
benefit which shall be an amount that is equal to the sum of the
employee account and the employer account as of the date the
benefit is paid.

SEC. 45. Section 27201 of the Education Code is amended to read:

27201. (a) All creditable service subject to coverage by the plan
and all service with the participants’ last employer or employers that
is creditable service under the Defined Benefit Plan shall terminate
prior to application for a termination benefit.

(b) All employers with which the participant is employed to
perform creditable service subject to coverage by the plan shall
certify on a form prescribed by the system that the participant’s
employment has been terminated.

SEC. 46. Section 27202 of the Education Code is amended to read:

27202. Application for a termination benefit shall be made on an
application form prescribed by the system.

SEC. 47. Section 27301 of the Education Code is amended to read:

27301. (a) The plan’s obligations to a participant or beneficiary
who elected to receive a benefit in the form of an annuity cease upon
distribution of the final monthly payment of the annuity.

(b) Deposit in the United States mail of a warrant drawn as
directed by the participant or beneficiary and addressed as directed
by the participant or beneficiary constitutes distribution of the
benefit.

(c) Deposit in the United States mail of a notice that the requested
electronic funds transfer has been made as directed by the
participant or beneficiary constitutes distribution of the benefit.

(d) Distribution under subdivision (b) or (c) pursuant to the
board’s determination in good faith of the existence, identity, or other
facts relating to entitlement of persons constitutes a complete
discharge and release of the board, system, and plan from liability for
payments.

SEC. 48. Section 27302 of the Education Code is amended to read:

27302. 1If a benefit cannot be distributed because, after a good
faith effort, the participant or beneficiary cannot be located, the
balances in the participant’s employee account and employer
account shall be forfeited by the participant or beneficiary, but if the
participant or beneficiary thereafter submits a valid claim to the
system the employee and employer accounts shall be reinstated and
shall be credited with all applicable interest at the minimum interest
rate and additional earnings credit amounts attributable to the
period during which the forfeiture was in effect.

SEC. 49. Section 27303 of the Education Code is amended to read:
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27303. Any overpayment to a participant or beneficiary shall be
deducted from any subsequent benefit payment that may be payable
under the plan, except as provided in Section 26302.

SEC. 50. Section 27404 of the Education Code is amended to read:

27404. The nonparticipant spouse is entitled to no benefits or
rights from the separate nominal accounts except as otherwise
provided in this chapter. However, this section shall not be construed
to limit any right arising from the accounts of a nonparticipant with
the plan which exists because the nonparticipant spouse is employed
to perform creditable service subject to coverage by the plan.

SEC.51. Section 27405 of the Education Code is amended to read:

27405. Upon the legal separation or dissolution of marriage of a
participant, the court may include in the judgment or court order a
determination of the community property rights of the parties in the
participant’s annuity consistent with this section. Upon election
under subdivision (d) of Section 2610 of the Family Code, the court
order awarding the nonparticipant spouse a community property
share in the benefits of a participant receiving an annuity shall be
consistent with this section.

(a) If the court does not award the entire annuity to the
participant and the participant is receiving an annuity under
paragraph (1) or (2) of subdivision (b) of Section 26807, the court
shall require only that the system pay from the plan the
nonparticipant spouse, by separate warrant, his or her community
property share of the participant’s annuity, or the option
beneficiary’s annuity or both.

(b) The nonparticipant spouse may designate a beneficiary to
receive his or her community property share of the participant’s
annuity.

SEC.52. Section 27406 of the Education Code is amended to read:

27406. The nonparticipant spouse who is awarded separate
nominal accounts shall have the right to a lump-sum distribution of
amounts credited to the account.

(a) The nonparticipant spouse shall file an application on a form
provided by the system to obtain the distribution.

(b) The distribution is effective when the system deposits in the
United States mail a warrant drawn in favor of the nonparticipant
spouse and addressed to the latest address for the nonparticipant
spouse on file with the system. If the nonparticipant spouse has
elected on a form provided by the system to transfer all or a specified
portion of the accounts that are eligible for direct trustee-to-trustee
transfer under Section 401(a)(31) of Title 26 of the United States
Code to the trustee of a qualified plan under Section 402 of Title 26
of the United States Code, deposit in the United States mail of a notice
that the requested transfer has been made constitutes a distribution
of the nonparticipant spouse’s credit balance from the separate
nominal accounts.
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(c) The nonparticipant spouse is deemed to have permanently
waived all rights to an annuity when the distribution becomes
effective.

(d) The nonparticipant spouse may not cancel a distribution after
the distribution is effective.

(e) The nonparticipant spouse shall have no right to elect to
redeposit the distribution after the distribution is effective.

SEC. 53. Section 27409 of the Education Code is amended to read:

27409. Upon being awarded separate nominal accounts or an
interest in the annuity of a participant, a nonparticipant spouse shall
provide the system with proof of his or her date of birth, social
security number, and any other information requested by the system,
in the form and manner requested by the system.

SEC. 54. Section 27411 of the Education Code is amended to read:

27411. The nonparticipant spouse who is awarded a separate
nominal account shall have the right to an annuity pursuant to
paragraphs (1) and (4) of subdivision (b) of Section 26807.

(a) The nonparticipant spouse shall be eligible for an annuity if
the following conditions are satisfied:

(1) The nonparticipant spouse has at least three thousand five
hundred dollars ($3,500) in his or her separate nominal account.

(2) The nonparticipant spouse has attained the age of 55 years or
more.

(b) An annuity of a nonparticipant spouse shall become effective
upon any date designated by the nonparticipant spouse, provided:

(1) The requirements of subdivision (a) are satisfied.

(2) The nonparticipant spouse has filed an application for an
annuity on a form provided by the system, which is executed no
earlier than 90 days before the effective date of the annuity.

SEC.55. Section 27412 of the Education Code is amended to read:

27412. The system shall include the contribution and earnings
credits awarded to a nonparticipant spouse in the judgment or court
order to determine the eligibility of a participant for an annuity.

SEC. 56. Chapter 17 (commencing with Section 28100) is added
to Part 14 of the Education Code, to read:

CHAPTER 17. DISCONTINUATION OF PLAN

28100. (a) The employer may discontinue providing the Cash
Balance Plan at anytime in accordance with the terms and conditions
of the employer’s governing board’s formal action to provide the
plan.

(b) The employer shall notify the system of the decision to
discontinue the plan no less than 90 days prior to the effective date
of discontinuance. Such notice shall be submitted on a form
prescribed by the system.

28101. (a) Upon discontinuation of the plan by the employer, the
system will hold the employee and employer accounts for the benefit
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of the participant. The participant is immediately vested in both
employee and employer accounts including accrued interest.

(b) Both employee and employer accounts will continue to be
credited with interest at the minimum interest rate so long as there
is an undistributed balance in such accounts.

SEC. 57. Section 47611 of the Education Code is amended to read:

47611. If a charter school chooses to participate in the State
Teacher’s Retirement System, all employees of the charter school
who qualify for membership in the system shall be covered under the
system, and all provisions of Part 13 (commencing with Section
22000) and Part 14 (commencing with Section 26000) shall apply in
the same manner as if the charter school were a public school in the
school district that granted the charter.

SEC. 58. This act shall become operative on July 1, 1996.

SEC. 59. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or safety within
the meaning of Article IV of the Constitution and shall go into
immediate effect. The facts constituting the necessity are:

In order for this act to be implemented on the commencement of
the 1996-97 fiscal year, it must take effect immediately.

CHAPTER 609

An act to add Sections 39053.6 and 40500.5 to the Health and Safety
Code, relating to air pollution.

[Approved by Governor September 18, 1996. Filed with
Secretary of State September 19, 1996.]

The people of the State of California do enact as follows:

SECTION 1. Section 39053.6 is added to the Health and Safety
Code, to read:

39053.6. “Trading program  with capped emissions”  or
“emission-capped trading program” means a market-based incentive
trading program adopted pursuant to subdivision (b) of Section
39616 that allows sources to comply with an emission cap or limit by
acquiring marketable emission credits.

SEC. 2. Section 40500.5 is added to the Health and Safety Code,
to read:

40500.5. (a) Notwithstanding Section 40500, the south coast
district board may prohibit the granting of variances by the hearing
board from the provisions of a market-based incentive program
adopted pursuant to Section 39616 that establish procedures for
assessing emissions during periods when monitoring or reporting
systems are not operating as required.
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(b) The south coast district board may prohibit the granting of
variances by the hearing board from the minimum federal
requirements for new source performance standards, or for national
emissions standards for hazardous air pollutants, under Sections 7411
and 7412 of Title 42 of the Unites States Code, unless the district rule
at issue is more stringent than the federal requirement. The south
coast district board shall not prohibit the granting of such a variance
if the petitioner for the variance has obtained a waiver from the
Environmental Protection Agency of the federal requirement at
issue and the variance would be consistent with the waiver.

CHAPTER 610

An act to amend Section 40714.5 of the Health and Safety Code,
relating to air pollution.

[Approved by Governor September 18, 1996. Filed with
Secretary of State September 19, 1996.]

The people of the State of California do enact as follows:

SECTION 1. Section 40714.5 of the Health and Safety Code is
amended to read:

40714.5. (a) The Legislature hereby finds and declares all of the
following:

(1) Because of policy considerations, certain sources of air
pollution are exempt from district permitting requirements or are
not otherwise controlled by districts.

(2) Emissions from some of these sources can be reduced through
cost-effective  measures, thereby creating additional emission
reduction credits.

(3) An increased supply of emission reduction credits is beneficial
to local economies.

(4) The purpose of this section is to provide an incentive to
generate additional and fully valued emission reduction credits by
encouraging emission reductions from these sources without
subjecting them to a district permitting process.

(b) (1) With respect to any emission reduction that occurs on or
after January 1, 1991, at a source that was and remains exempt from
district rules and regulations, the district shall grant emission
reduction credits or marketable trading credits without any discount
or reduction in the quantity of the emissions reduced at the source
unless otherwise provided by law. Emission reduction credits or
marketable trading credits issued by the district for those exempt
sources may be reduced only when applied to the permitting of other
stationary sources as a result of new source review, or in accordance
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with any applicable requirement of a marketable trading -credit
program.

(2) Any credits issued by a district pursuant to this subdivision
shall meet all of the requirements of state and federal law, including,
but not limited to, all of the following requirements:

(A) The credits shall not result in the crediting of air emissions
which are already contemporaneously required by an emission
control measure in a plan necessary to achieve state and federal
ambient air standards.

(B) The credits shall not provide for an additional discount of
credits solely as a result of emission reduction credits trading if a
district has already discounted the credit as part of its process of
identifying and granting those credits to sources.

(C) The credits shall not, in any manner, result in double-counting
of emission reductions.

(D) The credits shall be permanent, enforceable, quantifiable,
and surplus.

(3) (A) Until January 1, 1997, this subdivision applies only to
sources within the boundaries of the south coast district or in Ventura
County.

(B) On and after January 1, 1997, this subdivision shall also apply
to sources within the boundaries of the Imperial County, Great Basin
Unified, Mojave Desert, Kern County, Santa Barbara County, San
Luis Obispo County, bay, Northern Sonoma, Yolo-Solano, Lake
County, Colusa County, Mendocino County, and Sacramento
districts.

(C) On and after January 1, 1998, this subdivision shall also apply
to sources within the boundaries of the San Diego County, Siskiyou
County, Modoc County, Shasta County, Lassen County, Tehama
County, Northern Sierra, Feather River, Placer County, El Dorado
County, Amador County, Calaveras County, Tuolumne County, and
Mariposa County districts.

(D) On and after January 1, 1999, this subdivision shall apply
statewide.

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because a
local agency or school district has the authority to levy service
charges, fees, or assessments sufficient to pay for the program or level
of service mandated by this act, within the meaning of Section 17556
of the Government Code.

Notwithstanding Section 17580 of the Government Code, unless
otherwise specified, the provisions of this act shall become operative
on the same date that the act takes effect pursuant to the California
Constitution.
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CHAPTER 611

An act to amend Sections 25289, 25291, 25297.1, 25299.19, 25299.37,
25299.51, 25299.52, 25299.53, 25299.55, 25299.57, 25299.59, and 25299.70
of, to add Sections 25299.23.1, 25299.39, 25299.39.1, 25299.39.2, and
25299.39.3 to, and to add Article 11 (commencing with Section
25299.90) to Chapter 6.75 of Division 20 of, the Health and Safety
Code, relating to underground storage tanks, and making an
appropriation therefor.

[Approved by Governor September 18, 1996. Filed with
Secretary of State September 19, 1996.]

The people of the State of California do enact as follows:

SECTION 1. This act shall be known, and may be cited, as the
Thompson-Richter Underground Storage Tank Reform Act.

SEC. 2. Section 25289 of the Health and Safety Code is amended
to read:

25289. (a) To carry out the purposes of this chapter or Chapter
6.75 (commencing with Section 25299.10), any duly authorized
representative of the local agency, the regional board, or the board
has the authority specified in Section 25185, with respect to any place
where underground tank systems are located, or in which records
relevant to operation of an underground tank system are kept, and
in Section 25185.5, with respect to real property which is within 2,000
feet of any place where underground tank systems are located. The
authority conferred by this subdivision includes the authority to
conduct any monitoring or testing of an underground tank system.

(b) To carry out the purposes of this chapter or Chapter 6.75
(commencing with Section 25299.10), any authorized representative
of the local agency, the regional board, or the board may require the
owner or operator of an underground storage tank to, upon request,
submit any information relevant to the compliance with this chapter
or the regulations, to conduct monitoring or testing, and to report the
results of that monitoring or testing under penalty of perjury. The
burden of the monitoring, testing, and reporting, including costs,
shall bear a reasonable relationship to the need for the monitoring,
testing, and reporting.

SEC. 2.5. Section 25291 of the Health and Safety Code is amended
to read:

25291. Every underground storage tank installed after January 1,
1984, shall meet all of the following requirements:

(a) The wunderground storage tank shall be designed and
constructed to provide primary and secondary levels of containment
of the hazardous substances stored in it in accordance with the
following performance standards:

(1) Primary containment shall be product-tight.
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(2) Secondary containment shall be constructed to prevent
structural weakening as a result of contact with any released
hazardous substances, and also shall be capable of storing the
hazardous substances for the maximum anticipated period of time
necessary for the recovery of any released hazardous substance.

(3) In the case of an installation with one primary container, the
secondary containment shall be large enough to contain at least 100
percent of the volume of the primary tank.

(4) In the case of multiple primary tanks, the secondary container
shall be large enough to contain 150 percent of the volume of the
largest primary tank placed in it, or 10 percent of the aggregate
internal volume of all primary tanks, whichever is greater.

(5) If the facility is open to rainfall, then the secondary
containment shall be able to additionally accommodate the
maximum volume of a 24-hour rainfall as determined by a 25-year
storm history.

(6) Single-walled containers do not fulfill the requirement of an
underground storage tank providing both a primary and a secondary
containment. However, an underground storage tank with a primary
container constructed with a double complete shell shall be deemed
to have met the requirements for primary and secondary
containment set forth in this section if the outer shell is constructed
primarily of nonearthen materials, including, but not limited to,
concrete, steel, and plastic, which provide structural support and a
continuous leak detection system with alarm is located in the space
between the shells; the system is capable of detecting the entry of
hazardous substances from the inner container into the space; and
the system is capable of detecting water intrusion into the space from
the outer shell.

(7) Underground storage tanks for motor vehicle fuels installed
before January 1, 1997, may be designed and constructed in
accordance with this paragraph in lieu of the requirements of
paragraphs (1) to (6), inclusive, if all of the following conditions exist:

(A) The primary containment construction is of glass fiber
reinforced plastic, cathodically protected steel, or steel clad with
glass fiber reinforced plastic.

(B) Any alternative primary containment is installed in
conjunction with a system that will intercept and direct a leak from
any part of the underground storage tank to a monitoring well to
detect any release of motor vehicle fuels.

(C) The system is designed to provide early leak detection and
response, and to protect the groundwater from releases.

(D) The monitoring is in accordance with the alternative method
identified in paragraph (4) of subdivision (b) of Section 25292. This
subparagraph does not apply to tanks designed, constructed, and
monitored in accordance with paragraph (6).

(E) Pressurized piping systems connected to tanks used for the
storage of motor vehicle fuels and monitored in accordance with



3362 STATUTES OF 1996 [ Ch. 611]

paragraph (4) of subdivision (b) of Section 25292 also meet the
conditions of this subdivision if the tank meets the conditions of
subparagraphs (A) to (D), inclusive. However, any pipe connected
to an underground storage tank installed after July 1, 1987, shall be
equipped with secondary containment which complies with
paragraphs (1) to (6), inclusive.

(b) The wunderground tank system shall be designed and
constructed with a monitoring system capable of detecting the entry
of the hazardous substance stored in the primary containment into
the secondary containment.

(c) The underground storage tank shall be provided with
equipment to prevent spills and overflows from the primary tank.

(d) If different substances are stored in the same tank and in
combination may cause a fire or explosion, or the production of
flammable, toxic, or poisonous gas, or the deterioration of a primary
or secondary container, those substances shall be separated in both
the primary and secondary containment so as to avoid potential
intermixing.

(e) If water could enter into the secondary containment by
precipitation or infiltration, the facility shall contain a means of
monitoring for water intrusion and for removing the water by the
owner or operator. This removal system shall also prevent
uncontrolled removal of this water and provide for a means of
analyzing the removed water for hazardous substance contamination
and a means of disposing of the water, if so contaminated, at an
authorized disposal facility.

(f) Underground pressurized piping that conveys a hazardous
substance shall be equipped with an automatic line leak detector and
shall be tightness tested annually.

(g) Before the underground storage tank is covered, enclosed, or
placed in use, the standard installation testing for requirements for
underground storage systems specified in Section 2-7 of the
Flammable and Combustible Liquids Code, adopted by the National
Fire Protection Association, (NFPA 30) as amended and published
in the respective edition of the Uniform Fire Code, shall be followed.

(h) Before the underground storage tank is placed in service, the
underground tank system shall be tested in operating condition using
a tank integrity test.

(i) If the underground storage tank is designed to maintain a
water level in the secondary containment, the tank shall be equipped
with a safe method of removing any excess water to a holding facility
and the owner or operator shall inspect the holding facility monthly
for the presence of excess water overflow. If excess water is present
in the holding facility, the permitholder shall provide a means to
analyze the water for hazardous substance contamination and a
means to dispose of the water, if so contaminated, at an authorized
disposal facility.
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SEC. 3. Section 25297.1 of the Health and Safety Code is amended
to read:

25297.1. (a) In addition to the authority granted to the board
pursuant to Division 7 (commencing with Section 13000) of the
Water Code and to the department pursuant to Chapter 6.8
(commencing with Section 25300), the board, in cooperation with
the department, shall develop and implement a local oversight
program for the abatement of, and oversight of the abatement of,
unauthorized releases of hazardous substances from underground
storage tanks by local agencies. In implementing the local oversight
program, the agreement specified in subdivision (b) shall be
between the board and the local agency. The board shall select local
agencies for participation in the program from among those local
agencies which apply to the board, giving first priority to those local
agencies which have demonstrated prior experience in cleanup,
abatement, or other actions necessary to remedy the effects of
unauthorized releases of hazardous substances from underground
storage tanks. The board shall select only those local agencies which
have implemented this chapter and which, except as provided in
Section 25404.5, have begun to collect and transmit to the board the
surcharge or fees pursuant to subdivision (b) of Section 25287.

(b) In implementing the local oversight program described in
subdivision (a), the board may enter into an agreement with any
local agency to perform, or cause to be performed, any cleanup,
abatement, or other action necessary to remedy the effects of a
release of hazardous substances from an underground storage tank
with respect to which the local agency has enforcement authority
pursuant to this section. The board shall not enter into an agreement
with a local agency for soil contamination cleanup or for groundwater
contamination cleanup unless the board determines that the local
agency has a demonstrated capability to oversee or perform the
cleanup. The implementation of the cleanup, abatement, or other
action shall be consistent with procedures adopted by the board
pursuant to subdivision (d) and shall be based upon cleanup
standards specified by the board or regional board.

(c) The board shall provide funding to a local agency which enters
into an agreement pursuant to subdivision (b) for the reasonable
costs incurred by the local agency in overseeing any cleanup,
abatement, or other action taken by a responsible party to remedy
the effects of unauthorized releases from underground storage tanks.

(d) The board shall adopt administrative and technical
procedures, as part of the state policy for water quality control
adopted pursuant to Section 13140 of the Water Code, for cleanup
and abatement actions taken pursuant to this section. The
procedures shall include, but not be limited to, all of the following:

(1) Guidelines as to which sites may be assigned to the local
agency.
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(2) The content of the agreements which may be entered into by
the board and the local agency.

(3) Procedures by which a responsible party may petition the
board or a regional board for review, pursuant to Article 2
(commencing with Section 13320) of Chapter 5 of Division 7 of the
Water Code, or pursuant to Chapter 9.2 (commencing with Section
2250) of Division 3 of Title 23 of the California Code of Regulations,
or any successor regulation, as applicable, of actions or decisions of
the local agency in implementing the cleanup, abatement, or other
action.

(4) Protocols for assessing and recovering money from
responsible parties for any reasonable and necessary costs incurred
by the local agency in implementing this section, as specified in
subdivision (i) unless the cleanup or abatement action is subject to
Section 25299.37.

(5) Quantifiable measures to evaluate the outcome of a pilot
program established pursuant to this section.

(e) Any agreement between the regional board and a local agency
to carry out a local oversight program pursuant to this section shall
require both of the following:

(1) The local agency shall establish and maintain accurate
accounting records of all costs it incurs pursuant to this section and
shall periodically make these records available to the board. The
Controller may annually audit these records to verify the hourly
oversight costs charged by a local agency. The board shall reimburse
the Controller for the cost of the audits of a local agency’s records
conducted pursuant to this section.

(2) The board and the department shall make reasonable efforts
to recover costs incurred pursuant to this section from responsible
parties, and may pursue any available legal remedy for this purpose.

(f) The board shall develop a system for maintaining a data base
for tracking expenditures of funds pursuant to this section, and shall
make this data available to the Legislature upon request.

(g) (1) Sections 25355.5 and 25356 do not apply to expenditures
from the Hazardous Substance Cleanup Fund for oversight of
abatement of releases from underground storage tanks as part of the
local oversight program established pursuant to this section.

(2) A local agency which enters into an agreement pursuant to
subdivision (b), shall notify the responsible party, for any site subject
to a cleanup, abatement, or other action taken pursuant to the local
oversight program established pursuant to this section, that the
responsible party is liable for not more than 150 percent of the total
amount of site-specific oversight costs actually incurred by the local
agency.

(h) Any aggrieved person may petition the board or regional
board for review of the action or failure to act of a local agency, which
enters into an agreement pursuant to subdivision (b), at a site subject
to cleanup, abatement, or other action conducted as part of the local
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oversight program established pursuant to this section, in accordance
with the procedures adopted by the board or regional board pursuant
to subdivision (d).

(i) (1) For purposes of this section, site-specific oversight costs
include only the costs of the following activities, when carried out by
technical program staff of a local agency and their immediate
SUpervisors:

(A) Responsible party identification and notification.

(B) Site visits.

(C) Sampling activities.

(D) Meetings with responsible parties or responsible party
consultants.

(E) Meetings with the regional board or with other affected
agencies regarding a specific site.

(F) Review of reports, workplans, preliminary assessments,
remedial action plans, or postremedial monitoring.

(G) Development of enforcement actions against a responsible
party.

(H) Issuance of a closure document.

(2) The responsible party is liable for the site-specific oversight
costs, calculated pursuant to paragraphs (3) and (4), incurred by a
local agency, in overseeing any cleanup, abatement, or other action
taken pursuant to this section to remedy an unauthorized release
from an underground storage tank.

(3) Notwithstanding the requirements of any other provision of
law, the amount of liability of a responsible party for the oversight
costs incurred by the local agency and by the board and regional
boards in overseeing any action pursuant to this section shall be
calculated as an amount not more than 150 percent of the total
amount of the site-specific oversight costs actually incurred by the
local agency and shall not include the direct or indirect costs incurred
by the board or regional boards.

(4) (A) The total amount of oversight costs for which a local
agency may be reimbursed shall not exceed one hundred fifteen
dollars ($115) per hour, multiplied by the total number of
site-specific hours performed by the local agency.

(B) The total amount of the costs per site for administration and
technical assistance to local agencies by the board and the regional
board entering into agreements pursuant to subdivision (b) shall not
exceed a combined total of thirty-five dollars ($35) for each hour of
site-specific oversight. The board shall base its costs on the total hours
of site-specific oversight work performed by all participating local
agencies. The regional board shall base its costs on the total number
of hours of site-specific oversight costs attributable to the local agency
which received regional board assistance.

(C) The amounts specified in subparagraphs (A) and (B) are base
rates for the 1990-91 fiscal year. Commencing July 1, 1991, and for
each fiscal year thereafter, the board shall adjust the base rates
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annually to reflect increases or decreases in the cost of living during
the prior fiscal year, as measured by the implicit price deflator for
state and local government purchases of goods and services, as
published by the United States Department of Commerce or by a
successor agency of the federal government.

(5) In recovering costs from responsible parties for costs incurred
under this section, the local agency shall prorate any costs identifiable
as startup costs over the expected number of cases which the local
agency will oversee during a 10-year period. A responsible party who
has been assessed startup costs for the cleanup of any unauthorized
release which, as of January 1, 1991, is the subject of oversight by a
local agency, shall receive an adjustment by the local agency in the
form of a credit, for the purposes of cost recovery. Startup costs
include all of the following expenses:

(A) Small tools, safety clothing, cameras, sampling equipment,
and other similar articles necessary to investigate or document
pollution.

(B) Office furniture.

(C) Staff assistance needed to develop computer tracking of
financial and site-specific records.

(D) Training and setup costs for the first six months of the local
agency program.

(6) This subdivision does not apply to costs which are required to
be recovered pursuant to Article 7.5 (commencing with Section
25385) of Chapter 6.8.

SEC. 4. Section 25299.19 of the Health and Safety Code is
amended to read:

25299.19. “Occurrence” means an accident, including continuous
or repeated exposure to conditions, which results in an unauthorized
release of petroleum from an underground storage tank.
Unauthorized releases at the same site which require only a single
site investigation shall be considered as one occurrence. An
unauthorized release subsequent to a previous unauthorized release
at the same site shall only be considered a separate occurrence if an
initial site investigation has been completed for the prior
unauthorized release.

SEC. 5. Section 25299.23.1 is added to the Health and Safety Code,
to read:

25299.23.1. “Site” means a parcel of real property or adjacent
parcels under common ownership or control.

SEC. 6. Section 25299.37 of the Health and Safety Code is
amended to read:

25299.37. (a) Each owner, operator, or other responsible party
shall take corrective action in response to an unauthorized release in
compliance with this section and regulations adopted pursuant to
Section 25299.77. In adopting regulations pursuant to Section
25299.77, the board shall develop corrective action requirements for
health hazards and protection of the environment, based on the
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severity of the health hazards and the other factors listed in
subdivision (b).

(b) Any corrective action conducted pursuant to this section shall
ensure protection of human health, safety, and the environment. The
corrective action shall be consistent with any applicable waste
discharge requirements or other order issued pursuant to Division 7
(commencing with Section 13000) of the Water Code, all applicable
state policies for water quality control adopted pursuant to Article 3
(commencing with Section 13140) of Chapter 3 of Division 7 of the
Water Code, and all applicable water quality control plans adopted
pursuant to Section 13170 of the Water Code and Article 3
(commencing with Section 13240) of Chapter 4 of Division 7 of the
Water Code.

(c) (1) When a local agency, the board, or a regional board
requires an owner, operator, or other responsible party to undertake
corrective  action, including preliminary site assessment and
investigation, pursuant to an oral or written order, direction,
notification, or approval issued pursuant to this section, or pursuant
to a cleanup and abatement order or other oral or written directive
issued pursuant to Division 7 (commencing with Section 13000) of
the Water Code, the owner, operator, or other responsible party shall
prepare a workplan that details the actions to be taken by the owner,
operator, or other responsible party to achieve the required
corrective action.

(2) The workplan required by paragraph (1) shall be prepared in
accordance with the regulations adopted pursuant to Section
25299.77. The workplan shall include a schedule and timeline for
corrective action.

(3) At the request of the owner, operator, or other responsible
party, the local agency, the board, or the regional board shall review
and accept a workplan that meets the requirements of this section.

(4) In the interests of minimizing environmental contamination
and promoting prompt cleanup, the responsible party may begin
implementation of the proposed actions after the workplan has been
submitted but before the workplan has received regulatory agency
acceptance, except that implementation of the workplan may not
begin until 60 calendar days from the date of submittal, unless the
responsible party is otherwise directed in writing by the regulatory
agency. However, before beginning implementation pursuant to this
paragraph, the responsible party shall notify the regulatory agency
of the intent to initiate proposed actions set forth in the submitted
workplan.

(5) The owner, operator, or other responsible party shall conduct
corrective actions in accordance with the workplan approved
pursuant to the section.

(6) The local agency, the board, or the regional board shall advise
and work with the owner, operator, or other responsible party on the
opportunity to seek preapproval of corrective action costs pursuant
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to Section 2811.4 of Title 23 of the California Code of Regulations or
any successor regulation. Regional board staff and local agency staff
shall work with the responsible party and fund staff to obtain
preapproval for the responsible party.

(7) When the local agency, the board, or the regional board
requires a responsible party to conduct corrective action pursuant to
this article, it shall inform the responsible party of its right to request
the designation of an administering agency to oversee the site
investigation and remedial action at its site pursuant to Section 25262
and, if requested to do so by the responsible party, the local agency
shall provide assistance to the responsible party in preparing and
processing a request for that designation.

(8) (A) A claimant may request review of any claim or portion of
a claim not paid. The review shall be conducted and a decision
rendered within 30 days from the date of receipt of the request.

(B) The claimant may file an appeal, in writing, with the board
with regard to any unpaid claim that is unresolved to the satisfaction
of the claimant upon expiration of the 30-day period and the appeal
shall be heard and decided by the board within 90 days from the date
of the board’s receipt of the appeal.

(C) All claims that are approved shall be forwarded to the
Controller within 10 days from the date of approval for payment by
the Controller.

(d) Notwithstanding Section 25297.1, the board shall implement
a procedure which does not assess an owner, operator, or responsible
party taking corrective action pursuant to this chapter for the costs
of a local oversight program pursuant to paragraph (4) of subdivision
(d) of Section 25297.1. The board shall institute an internal procedure
for assessing, reviewing, and paying those costs directly between the
board and the local agency. At least 15 days before the board proposes
to disapprove a claim for corrective action costs which have been
incurred on the grounds that the costs were unreasonable or
unnecessary, the board shall issue a notice advising the claimant and
the lead agency of the proposed disallowance, to allow review and
comment.

(e) A person to whom an order is issued pursuant to subdivision
(c), shall have the same rights of administrative and judicial appeal
and review as are provided by law for cleanup and abatement orders
issued pursuant to Section 13304 of the Water Code.

(f) Until the board adopts regulations pursuant to Section
25299.77, the owner, operator, or other responsible party shall take
corrective action in accordance with Chapter 6.7 (commencing with
Section 25280) and the federal act.

(g) If a person to whom an order is issued pursuant to subdivision
(c) does not comply with the order, the regional board or the local
agency may undertake or contract for corrective action and recover
costs pursuant to Section 25299.70.
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(h) On or before March 1, 1997, the board shall adopt the following
uniform closure letter:
“[Case File Number]
Dear [Responsible Party]

This letter confirms the completion of a site investigation and
remedial action for the underground storage tank(s) formerly
located at the above described location. Thank you for your
cooperation throughout this investigation.  Your willingness and
promptness in responding to our inquiries concerning the former
underground storage tank(s) are greatly appreciated.

Based on